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UNITED STATES OF AMERICA, et al.,
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Pursuant to Federal Rule of Civil Procedure 7 and Local Rule 7.2, the entities listed in the

Appendix to the attached proposed amicus brief respectfully move this Court for leave to file the

attached brief as amici curiae in support of Defendants-Intervenors and in opposition to

Plaintiffs’ motion for a preliminary injunction in the above-captioned matter. Plaintiffs,

Defendants, and Defendants-Intervenors have consented to this motion. Amici are 114 U.S.-

based companies from every sector of the economy that collectively contribute trillions of dollars

in annual revenue to the American economy. They have a significant interest in this case, and

their participation will assist the Court in resolving the issues presented.

Plaintiffs seek a preliminary injunction against the Deferred Action for Childhood

Arrivals (DACA) program, which deferred deportation of Dreamers—immigrants who arrived in

the U.S. when they were children—and allowed them to apply for work authorization. An

injunction of DACA would inflict significant harm on American companies such as amici: It

will disrupt their operations, many of which rely on Dreamers as employees; it will hurt their

ability to attract diverse and talented employees, customers, and investment from around the

world to boost innovation and growth; it will eliminate customers for and users of their products

and services; and it will depress the national economy, as the U.S. loses Dreamers’ considerable

tax payments, spending, and investments.

The proposed amicus brief attached as Exhibit A describes these harms to amici’s

business operations and the U.S. economy and explains how DACA is consistent with federal

law—both of which are relevant to this Court’s consideration of plaintiffs’ motion for a

preliminary injunction. Amici provide this Court with the unique perspective of companies

representing a large cross-section of the U.S. business community to assist the Court in

evaluating the issues in this case, which are of utmost public importance, in a way that is
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consistent with the law and that serves the best interests of the business community and the U.S.

economy. See Newark Branch, N.A.A.C.P. v. Harrison, 940 F.2d 792, 808 (3d Cir. 1991).

For the foregoing reasons, amici request that the Court grant their unopposed motion and

accept for filing the attached amicus brief.

Dated: July 21, 2018

/s/ Kevin Ranlett
Kevin Ranlett
Attorney-in-charge
TX Bar No. 24084922
S.D. Tex. Bar No. 1124632
MAYER BROWN LLP
700 Louisiana Street, Suite 3400
Houston, TX
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Facsimile: (713) 238-4888
kranlett@mayerbrown.com

Andrew J. Pincus (pro hac vice pending)
MAYER BROWN LLP
1999 K Street NW
Washington, DC 20006
(202) 263-3000
apincus@mayerbrown.com
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Counsel for Amici Curiae
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INTEREST OF AMICI CURIAE

Amici are 114 U.S. companies and associations that collectively contribute trillions of

dollars in annual revenue to the American economy. Many amici employ Dreamers—the young

people who, under the Deferred Action for Childhood Arrivals (DACA), are able to live and

work in the country that has been their home for most of their lives. In addition, amici’s

customers and end users are Dreamers; and amici’s businesses benefit from Dreamers’

contributions to the overall economy through their tax payments, spending, and investments.

Accordingly, amici have a strong interest in Dreamers’ continued ability to work and participate

in our country’s economy and in society generally. A list of the amici is set forth in the

Appendix.

INTRODUCTION

The intangible benefits of DACA are undeniable and substantial: nearly 800,000

individuals (Dreamers) who “were brought to this country as children and know only this

country as home” could for the first time live in America and participate fully in all aspects of

our society without the constant and crippling fear of deportation. Mem. from Janet Napolitano

to David V. Aguilar Regarding Exercising Prosecutorial Discretion with Respect to Individuals

Who Came to the United States as Children (June 15, 2012) (“DACA Memorandum”). DACA is

a concrete and essential example of America fulfilling its centuries-old promise to welcome

people from around the world seeking a better and a freer life. And no group is more deserving

of that welcome than the Dreamers.

In addition to these invaluable intangible benefits, DACA has produced—and is

continuing to produce—important benefits for America’s companies and for our economy as a

whole. Most notably, thanks to longstanding regulations governing the employment of

immigrants, Dreamers who have obtained deferred action under DACA may apply for work
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authorization, and thereafter obtain jobs. Employment of Dreamers expands work opportunities

for everyone, because employment is not a zero-sum game. Dreamers are filling vacancies at

companies that cannot find enough workers to fill their needs. And Dreamers’ wages lead to

higher tax revenues and expansion of our national GDP—producing new jobs for all Americans.

Enjoining DACA will inflict serious harm on U.S. companies, all workers, and the

American economy as a whole. Every day DACA is enjoined, approximately 1,700 people will

lose their jobs—which in turn translates into lost productivity and revenue for companies, lost

tax revenue for governments, and broader economic contraction. But those dire consequence

should never come to fruition because plaintiffs cannot show a likelihood of success on the

merits of their claims—certainly not enough to justify the enormous harm a preliminary

injunction would cause to the public interest. DACA closely resembles deferred action programs

adopted in the past and complies fully with the applicable statutes.

ARGUMENT

I. ENJOINING DACA WOULD INFLICT IMMENSE AND IRREPARABLE HARM
ON U.S. COMPANIES AND THE U.S. ECONOMY AS A WHOLE.

Since the nation’s founding, immigrants have been an integral part of the fabric of our

country, enhancing the lives and prosperity of all Americans. Immigrants’ contributions to the

U.S. economy are well-recognized: For example, companies founded by immigrants or their

children generate over $4.8 trillion in annual revenue,1 and employ approximately one in 10

American workers.2

1 New Am. Economy, Reason for Reform: Entrepreneurship 2, 6-7 (Oct. 2016),
https://tinyurl.com/y784raj8.

2 P’ship for a New Am. Economy, Open for Business: How Immigrants Are Driving Small
Business Creation in the United States 12, 14 (Aug. 2012), https://goo.gl/3mFkVz (immigrant-
owned businesses generate over $775 billion in revenue and employ one out of every 10
workers)
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DACA enabled Dreamers—immigrants who were brought to the U.S. as children—to

come out of the shadows, participate in the economy, and contribute to U.S. companies, which

benefits all of us. Eliminating DACA harms not only individual Dreamers and their families,

friends, and co-workers; but also the many U.S. businesses that count on them to help fuel

continued innovation and economic growth.

A. Dreamers Contribute Directly To Our Nation’s Economic Growth.

In the over five years since DACA was implemented, Dreamers have become essential

contributors to American companies and the American economy. Before DACA, these

individuals—who have obtained at least a high school degree and, in many cases, have finished

college and graduate school—would have been unable to even seek work authorization, and

therefore unable to put their education and skills to use. DACA changed that, and as a result over

91 percent of Dreamers are employed and earn wages commensurate with their skill levels.3

Permitting Dreamers to stay and work in the country in which they grew up not only benefits

those individuals, but also benefits American companies and the American economy as a whole.

First, Dreamers directly contribute to the success of numerous U.S. companies. At least

72 percent of the top 25 Fortune 500 companies employ Dreamers—including IBM, Walmart,

Apple, General Motors, Amazon, JPMorgan Chase, Home Depot, and Wells Fargo, among

others. Those companies alone generate almost $3 trillion in annual revenue.4

Many Dreamers are entrepreneurs who have created their own businesses: According to

one survey, five percent of Dreamers started their own businesses after receiving deferred action

under DACA. Among those respondents 25 years and older, the figure is nearly eight percent—

3 Tom K. Wong et al., Results from 2017 National DACA Study 3-4 (“Wong 2017
Results”), https://goo.gl/nBZdP2.
4 Tom K. Wong et al., DACA Recipients’ Economic and Educational Gains Continue to
Grow, Ctr. for Am. Progress (Aug. 28, 2017) (“Wong DACA Gains”), https://goo.gl/dYJV1s.
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well above the 3.1 percent for all Americans.5 These businesses create new jobs and provide

goods and services that expand the economy.6

Second, Dreamers pay taxes to federal, state, and local governments.7 The Cato Institute

estimated that over 10 years, DACA recipients will increase federal tax revenues by

approximately $93 billion;8 they will contribute many billions more in state and local taxes.9

These tax dollars help fund public goods like schools, firefighters, roads, and bridges. For

example, Dreamers pay approximately $111 million and $81 million in property taxes in

California and Texas alone, respectively, which is “enough to cover the annual salaries of

roughly 1,500 elementary school teachers in each of those states.”10

Third, Dreamers have used their earnings—and the increased stability and security

resulting from their receipt of deferred action—to make purchases and investments that grow our

nation’s economy. In 2017, nearly two-thirds of Dreamers reported buying their first car, and

almost 16 percent reported purchasing a first home. 11 These and other types of personal

consumption expenditures are important drivers of the economy: they “account[] for the largest

5 Wong 2017 Results, supra n.3, at 3; Wong DACA Gains, supra n.4.
6 See Julia Boorstin, Illegal Entrepreneurs: Maria Has No U.S. Visa, and Jose’s Expires
Soon. Yet They Own a Profitable California Factory, Pay Taxes, and Create Jobs, CNN MONEY

(July 1, 2005), https://goo.gl/jq2Y1C.
7 See Silva Mathema, Assessing the Economic Impacts of Granting Deferred Action
Through DACA and DAPA, Ctr. for Am. Progress (Apr. 2, 2015), https://goo.gl/wxxek1.
8 Logan Albright et al., A New Estimate of the Cost of Reversing DACA 1, Cato Inst. (Feb.
15, 2018), https://goo.gl/pgNGKi.
9 Inst. on Taxation & Economic Policy, State & Local Tax Contributions of Young
Undocumented Immigrants (Apr. 2018), https://goo.gl/Kifc9K (estimating that DACA-eligible
immigrants contribute approximately $2 billion a year in state and local taxes)
10 Alexander Casey, An Estimated 123,000 ‘Dreamers’ Own Homes and Pay $380M in
Property Taxes, Zillow Research (Sept. 20, 2017), https://goo.gl/SxQzuW.
11 Wong 2017 Results, supra n.3, at 3.
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share of GDP [and] are the main generator of employment in the economy.”12

B. Dreamers Help Grow The Economy By Filling Jobs For Which There
Otherwise Would Not Be A Sufficient Supply Of Workers.

These benefits to the U.S. economy do not come at the expense of U.S.-born workers.

Studies have consistently found that immigrants do not displace U.S.-born workers. They instead

help grow the economy and create more opportunities for U.S.-born workers by filling positions

that otherwise would remain vacant because of a shortage of qualified workers.13

1. Permitting Dreamers To Participate In The Workforce Increases,
Rather Than Reduces, The Number Of Jobs.

“One of the best-known fallacies in economics” is the “lump of labour fallacy.” 14

Economists from across the policy and political spectrum have discredited the notion that “there

is a fixed amount of work to be done—a lump of labour”—such that an increase in the number of

workers reduces the number of available jobs.15 Rather, the clear reality is that jobs beget more

jobs. “When people work for a living, they earn money. They spend that money on goods and

services that are produced by other people.”16 The greater demand for goods and services creates

12 Mitra Toossi, Consumer Spending: An Engine for U.S. Job Growth, Monthly Labor Rev.
12 (Nov. 2002), https://goo.gl/iyTkdR.
13 See Michael Greenstone & Adam Looney, What Immigration Means for U.S.
Employment and Wages 1-2, The Hamilton Project (May 4, 2012), https://goo.gl/bvC7AE;
Kenneth Megan, Immigration and the Labor Force, Bipartisan Policy Ctr. (Aug. 25, 2015),
https://goo.gl/8p3SP8; Michael A. Clemens & Lant Pritchett, Temporary Work Visas: A Four-
Way Win for the Middle Class, Low-Skill Workers, Border Security, and Migrants 4, Ctr. for
Glob. Dev. (Apr. 2013), https://goo.gl/p9NLuc.
14 Economics A-Z Terms Beginning with L, THE ECONOMIST, https://goo.gl/BvRwKU.
15 Id.; see also Paul Krugman, Opinion, Lumps of Labor, N.Y. TIMES (Oct. 7, 2003),
https://goo.gl/GyYTG5.
16 Buttonwood, Keep on Trucking, THE ECONOMIST (Feb. 11, 2012), https://goo.gl/x8vqaL;
see also Megan, supra n.13 (“[A] breadth of research indicates that immigration can be
complementary to native born employment, as it spurs demand for goods and services”);
Giovanni Peri, The Effect of Immigrants on U.S. Employment and Productivity, Fed. Reserve
Bank of San Francisco Econ. Letter (Aug. 30, 2010), https://goo.gl/jK17fc.
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new jobs.

The facts are indisputable. “From 1970 to 2017, the U.S. labor force doubled. Rather than

ending up with a 50 percent unemployment rate, U.S. employment doubled.”17 Another study

showed that countries with high employment levels of older workers also had high employment

levels of young workers; in other words, high employment levels in one group benefited the

other group, rather than depriving the other of employment opportunities.18 And yet other studies

have shown that increased immigration levels in the U.S. in the past have had largely positive

impacts on the employment levels and income of U.S.-born workers.19 For example, one study

found that spending by immigrants generated approximately 12,000 jobs in plaintiff Nebraska in

one year.20

These findings hold true today. The unemployment rate has more than halved since 2012,

when DACA was created.21 The number of total job openings has increased.22 And studies have

found that DACA has not had any significant effect on the wages of U.S.-born workers.23

2. Dreamers Fill Critical Labor Shortages.

The jobs being filled by Dreamers post-DACA are largely jobs for which there is a

shortage of qualified workers—not the jobs that are or could be filled by U.S.-born workers. In a

17 David Bier, Five Myths About DACA, Cato Inst. (Sept. 7, 2017), https://goo.gl/y1e8gb.
18 Buttonwood, supra n.16.
19 See Jacqueline Varas, How Immigration Helps U.S. Workers and the Economy, Am.
Action Forum (Mar. 20, 2017), https://goo.gl/ovHQEh.
20 Christopher S. Decker, Nebraska’s Immigrant Population: Economic and Fiscal Impacts
1, 23 (2008), https://tinyurl.com/ybsduws5.
21 See Nat’l Conference of State Legislatures, National Employment Monthly Update (June
1, 2018) (“NCSL Employment Update”), https://goo.gl/wZBJh8.
22 U.S. Dep’t of Labor, Bureau of Labor Statistics, Job Openings and Labor Turnover
Survey, https://goo.gl/g4n9Ag (last accessed July 18, 2018).
23 Francesc Ortega et al., The Economic Effects of Providing Legal Status to DREAMers 18,
IZA Discussion Paper No. 11281 (Jan. 2018), http://ftp.iza.org/dp11281.pdf.
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recent survey of U.S. employers, 46 percent of respondents reported difficulty filling jobs—

particularly in skilled labor positions, such as teachers, accounting and finance staff, nurses, and

engineers.24 Almost a quarter of employers reported a lack of available applicants; another 34

percent cited a shortage of applicants with necessary skills and experience. 25 In 2012, the

President’s Council of Advisors on Science and Technology warned that within ten years, the

U.S. could face a shortfall of nearly one million professionals in the science, technology,

engineering, and mathematics (STEM) fields.26 Even putting aside the skills mismatch, it is

unlikely that there are enough available workers to fill the openings: The U.S. unemployment

rate is currently quite low, and the number of job openings is high.27

Dreamers help fill this gap. They all have a high school degree or equivalent—and a large

percentage of Dreamers are pursuing or have received college or post-college degrees and

therefore qualify for highly-skilled jobs.28 In 2016, almost a quarter of Dreamers were employed

in the educational or health services industry.29 Many others work in technology, science, and

finance,30 and more still are majoring in STEM fields.31 Amici’s experiences confirm this: For

24 See ManpowerGroup, 2016/2017 Talent Shortage Survey: The United States Results
(“ManpowerGroup 2016/2017”), https://goo.gl/rJTKs6; see also Rachel Unruh & Amanda
Bergson-Shilcock, Nat’l Skills Coalition, Missing in Action 3-4 (Feb. 2015),
https://goo.gl/gokfJW.
25 ManpowerGroup 2016/2017, supra n.23.
26 President’s Council of Advisors on Sci. and Tech., Report to the President: Engage to
Excel: Producing One Million Additional College Graduates with Degrees in Science,
Technology, Engineering, and Mathematics 1 (Feb. 2012), https://goo.gl/v2YRVD.
27 See NCSL Employment Update, supra n.21; U.S. Dep’t of Labor, Bureau of Labor
Statistics, Job Openings and Labor Turnover Survey Highlights August 2017 charts 1 & 2 (Oct.
11, 2017), https://goo.gl/H28XkL.
28 Wong 2017 Results, supra n.3, at 7-8.
29 Ctr. for Am. Progress, Results of Tom K. Wong, United We Dream, National Immigration
Law Center, and Center for American Progress National Survey 4 (2016), https://goo.gl/pe2i17.
30 Id.
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example, Microsoft employs 27 Dreamers as “software engineers with top technical skills;

finance professionals driving [its] business ambitions forward; and retail and sales associates

connecting customers to [its] technologies.”32 IBM has identified at least 31 Dreamers within the

company who work in areas such as software development and client support.33 One IBM

Dreamer provided critical remote technical support to ensure continuity of IBM’s Cloud services

when Hurricane Harvey flooded Houston.34 Lyft employs at least one Dreamer as a software

engineer, who serves as one of the tech leads of the team driving critical data projects.35

Dreamers with lesser-skilled jobs are also filling positions for which there is an

insufficient labor supply. “Among less-educated workers, those born in the United States tend to

have jobs in manufacturing or mining, while immigrants tend to have jobs in personal services

and agriculture.”36 The latter industries in particular “face[] a critical shortage of workers every

year, as citizens are largely unwilling to engage in these . . . physically demanding . . .

31 The UndocuScholars Project, In the Shadows of the Ivory Tower: Undocumented
Undergraduates and the Liminal State of Immigration Reform 8 (2015), https://tinyurl.com/
y7svqsxr.
32 Brad Smith, President and Chief Legal Officer, Microsoft, DREAMers Make our Country
and Communities Stronger (Aug. 31, 2017), https://goo.gl/kJYDT3.
33 See Tony Romm, IBM CEO Ginni Rometty Is in D.C. Urging Congress to Save DACA,
Recode.net (Sept. 19, 2017), https://goo.gl/NQeJUc; My American Dream, Minus the
Paperwork, THINKPolicy Blog (Oct. 3, 2017), https://goo.gl/876JDm; I Felt Like a Normal
American Kid . . . Then Everything Changed, THINKPolicy Blog (Oct. 9, 2017), https://goo.gl/
oV9P7h.
34 See David Kenny, Kenny: One Dreamer, Weathering Two Storms, HOUSTON CHRON.
(Dec. 3, 2017), https://goo.gl/562Pme.
35 See Decl. of Emily Nishi ¶ 4, Joint App. Vol. 5 at JA1099, 1103 Dkt. No. 118, Batalla
Vidal v. Trump, Nos. 18-485, 18-488 (2d Cir. Mar. 16, 2018).
36 Peri, supra n.16.
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activities”37—even when companies increase wages the maximum amount financially feasible.38

In sum, Dreamers are filling jobs that otherwise would remain vacant and are increasing

demand for goods and services, which helps to grow the entire economy.

C. Enjoining DACA Will Inflict Enormous Harm On Individuals, Companies,
And The Economy.

All of the above benefits—and more—will be lost if DACA is enjoined or struck down.

Over the next decade, our country’s GDP will lose between $350 and $460.3 billion; and federal

tax revenue will drop over $90 billion.39

This economic contraction would result directly from Dreamers’ loss of work

authorization. All of the hundreds of thousands of employed Dreamers would lose their jobs. If

DACA is enjoined, in the first eight months alone, 300,000 would lose their jobs—an average of

1,700 people losing jobs every single business day. 40 In addition to the obvious harm to

Dreamers themselves, the loss of so many workers will have severe repercussions for U.S.

companies and workers.

Already, the uncertainty surrounding DACA is impacting Dreamers and, by extension,

the companies for which they work. Dreamers now live with the constant threat of job loss and

being forced into a life in the shadows, unable to participate in society, and facing forced

37 Am. Farm Bureau Fed’n, Agricultural Labor – Immigration Reform (Oct. 2016), https://
goo.gl/WUAz3e; see also Clemens & Pritchett, supra n.13, at 3 (predicting that increase in low-
skill jobs in the care industry will be more than the total increase in the age 25-54 labor force).
38 See, e.g., Natalie Kitroeff & Geoffrey Mohan, Wages Rise on California Farms.
Americans Still Don’t Want the Job, L.A. TIMES (Mar. 17, 2017), https://goo.gl/r1cH9Z; Octavio
Blanco, The Worker Shortage Facing America’s Farmers, CNN MONEY (Sept. 29, 2016),
https://goo.gl/ZF2Tdx.
39 See Nicole Prchal Svajlenka et al., A New Threat to DACA Could Cost States Billions of
Dollars, Ctr. for Am. Progress (July 21, 2017), https://goo.gl/7udtFu; Jose Magana-Salgado,
Immigrant Legal Resource Center, Money on the Table: The Economic Cost of Ending DACA 4,
6-7 (2016), https://goo.gl/3ZwGVJ; see also Albright et al., supra n.8, at 1.
40 FWD.us, The Impact of DACA Program Repeal on Jobs (2017), https://goo.gl/gJQHnn.
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removal from the only country they have ever known. The fear for the future that is now a daily

part of life for Dreamers and their families affects both physical and mental health.41 That, in

turn, negatively affects employee productivity and performance, illness and absenteeism,

accidents, and turnover.42

If this Court were to enjoin DACA and thereby permit Dreamers’ work authorizations to

expire, companies will face an estimated $6.3 billion in costs to replace Dreamers—if they can

even find new employees to fill the empty positions.43 Companies will forfeit the money they

invested in training Dreamers, and will incur costs recruiting and training new employees, who

will be less experienced and therefore less productive.44 These costs are particularly burdensome

for small businesses.

The numbers are relevant, but numbers alone do not come close to capturing Dreamers’

contributions and the tremendous harm that will result from their loss. People are the heart of

every business; and every company’s goal is to create teams that work seamlessly together—

teams in which colleagues support one another both within and outside the workplace. Ripping

Dreamers out of their jobs hurts not only Dreamers, but other employees who lose friends and

colleagues, and companies that lose trusted members of their teams.

History shows that forcing Dreamers out of the workforce and into the shadows will also

41 See Tiziana Rinaldi & Angilee Shah, Immigration Limbo Is a ‘Tug of Emotions.’ It’s Also
a Mental Health Issue, PRI’S THE WORLD (Aug. 22, 2017), https://goo.gl/WLXMZ4; Sarah
Elizabeth Richards, How Fear of Deportation Puts Stress on Families, THE ATLANTIC (Mar. 22,
2017), https://goo.gl/qDgeRf.
42 See World Health Org. & Int’l Labour Org., Mental Health And Work: Impact, Issues and
Good Practices 1 (2000), https://goo.gl/ecH1Ut; Ortega, supra n.23, at 9-10.
43 See David Bier, Ending DACA Will Impose Billions in Employer Compliance Costs, Cato
Inst. (Sept. 1, 2017), https://goo.gl/1FMidk; see also Magana-Salgado, supra n.39, at 4.
44 Heather Boushey & Sarah Jane Glynn, There Are Significant Business Costs to Replacing
Employees, Ctr. for Am. Progress (Nov. 16, 2012), https://goo.gl/ZSmRLq.
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reduce job growth and harm the U.S. economy. After Arizona passed the Legal Arizona Workers

Act in 2007, which targeted the use of unauthorized workers, its population of undocumented

workers dropped by 40 percent. Economic growth fell, reducing job opportunities: The state’s

total employment was 2.5 percent less than what it would have been without the law, and its

GDP was reduced by an average of 2 percent a year between 2008 and 2015.45

Similarly, in 1964, the U.S. expelled Mexican braceros, who were previously permitted

to work temporarily in the U.S., mostly on farms. A recent study revealed that excluding the

Mexican braceros “did not affect the wages or employment of U.S. farmworkers.”46 Instead,

farms responded by eliminating the jobs—often by moving production abroad or going out of

business.47

Removing Dreamers from the workforce is likely to have the very same negative effect

on U.S. employment levels as companies are unable to fill critical jobs. That effect will be

exacerbated as Dreamers are forced to shutter businesses that employ other workers and other

companies lose the income that has helped drive demand and production of goods and services

provided by U.S.-born workers.48

45 See Bob Davis, The Thorny Economics of Illegal Immigration, WALL ST. J. (Feb. 9,
2016), https://goo.gl/j4dd7J; see also Sarah Bohn et al., Do E-Verify Mandates Improve Labor
Market Outcomes of Low-Skilled Native and Legal Immigrant Workers? 17-18, 21, 24-25 (May
2014), https://goo.gl/7UihSE (finding that employment rates of U.S.-born men dropped post-
LAWA).
46 Michael A. Clemens, Does Kicking Out Mexicans Create Jobs?, POLITICO MAG. (Feb.
15, 2017), https://goo.gl/XwLj1x.
47 Id.
48 Cf. Ben Gitis & Jacqueline Varas, The Labor and Output Declines From Removing All
Undocumented Immigrants, Am. Action Forum (May 5, 2016), https://goo.gl/UAt3dJ
(concluding that removing undocumented immigrants from the workforce would cause private
sector employment to decline by 4 to 6.8 million workers, would reduce real private sector
output by $381.5 to $623.2 billion, and would have further negative economic impacts through
the loss of consumption, investments, and entrepreneurship).
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II. DACA IS NOT CONTRARY TO SUBSTANTIVE FEDERAL LAW AND DOES
NOT VIOLATE THE TAKE CARE CLAUSE.

In addition to being contrary to the public interest, a preliminary injunction is

inappropriate because plaintiffs are not likely to succeed on the merits of their claims.

The individual intervenors have challenged plaintiffs’ standing. But even if plaintiffs

have standing to bring this action, their challenge to DACA would not succeed on the merits.

DACA is entirely consistent with, and authorized by, federal statutes. The immigration

laws specifically charge the secretary of Homeland Security with “establishing national

immigration enforcement policies and priorities,” 6 U.S.C. § 202(5), and with carrying out the

“administration and enforcement of th[e INA] and all other laws relating to the immigration and

naturalization of aliens,” 8 U.S.C. § 1103(a); see also H.R. Rep. No. 111-157, at 8 (2009)

(“[R]ather than simply rounding up as many illegal immigrants as possible, which is sometimes

achieved by targeting the easiest and least threatening among the undocumented population,

DHS must ensure that the government’s huge investments in immigration enforcement are

producing the maximum return in actually making our country safer.”).

DACA is the execution of this statutory authority. Indeed, its grant of deferred action is

but one instance of a long-established practice that has been engaged in by Administrations of

both parties and expressly recognized by the Supreme Court. See Reno v. American-Arab Anti-

Discrimination Comm., 525 U.S. 471, 483-85 (1999) (describing “regular practice” of “deferred

action”).49 U.S. Presidents since 1956 have implemented formal programs deferring government

action to remove individuals present in the United States—thereby enabling over two million

49 See also Arizona v. United States, 567 U.S. 387, 396 (2012) (“A principal feature of the
removal system is the broad discretion exercised by immigration officials.”); CHARLES GORDON

ET AL., 6-72 IMMIGRATION LAW AND PROC. § 72.03 (Matthew Bender, rev. ed. 1993); Mem. Op.
for the Sec’y of Homeland Security and the Counsel to the President, 38 Op. O.L.C. 1, 12-20
(Nov. 19, 2014), https://www.justice.gov/file/179206/download.
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otherwise-removable aliens to remain temporarily in the country.

In the 1950s, President Eisenhower authorized the admission of (“paroled”) almost 1,000

foreign-born children into the United States; and he and Presidents Kennedy, Johnson, and

Nixon later paroled another 600,000 Cubans.50 In the 1970s and 1980s, the Ford and Carter

Administrations granted “extended voluntary departure,” which “temporarily suspend[ed]

enforcement” of deportation, to “particular group[s]” of immigrants. 51 The Reagan

Administration introduced the “Family Fairness” program, which deferred removal actions

against minor children whose parents were in the process of obtaining legal status but who did

not themselves qualify for legal status.52 President George H.W. Bush then extended the program

in 1990 to cover qualified spouses.53 And on at least four additional occasions, immigration

officials have extended deferred action to specified classes of individuals.54

50 See President Dwight Eisenhower, Statement Concerning the Entry Into the United States
of Adopted Foreign-Born Orphans (Oct. 26, 1956), https://goo.gl/BkztnZ; Am. Immigration
Council, Executive Grants of Temporary Immigration Relief, 1956-Present (Oct. 2014),
https://goo.gl/Q87gqn.
51 Hotel & Rest. Emps. Union, Local 25 v. Smith, 846 F.2d 1499, 1510 (D.C. Cir. 1988) (en
banc); Andorra Bruno et al., CRS, Analysis of June 15, 2012 DHS Memorandum, Exercising
Prosecutorial Discretion with Respect to Individuals Who Came to the United States as Children
App’x (July 13, 2012), https://goo.gl/deiGYz.
52 Alan Nelson, Legalization and Family Fairness: An Analysis (Oct. 21, 1987), in 64 No.
41 INTERPRETER RELEASES 1191 app. I (Oct. 26, 1987).
53 Mem. from Gene McNary, Comm’r, INS, to Reg’l Comm’rs, Family Fairness:
Guidelines for Voluntary Departure under 8 CFR 242.5 for the Ineligible Spouses and Children
of Legalized Aliens (Feb. 2, 1990), in 67 No. 6 Interpreter Releases 153, app. I, at 164-65 (Feb.
5, 1990).
54 See, e.g., Mem. from Paul Virtue, INS, Supplemental Guidance on Battered Alien Self-
Petitioning Process and Related Issues at 3 (May 6, 1997), https://goo.gl/YSU412; U.S.
Citizenship & Immigration Servs. (“USCIS”), Interim Relief for Certain Foreign Academic
Students Adversely Affected by Hurricane Katrina: Frequently Asked Questions (FAQ) 1, 7
(Nov. 25, 2005), https://tinyurl.com/ycw8gjry; Mem. from Michael D. Cronin, INS, for Michael
A. Pearson, INS, VTVPA Policy Memorandum #2—“T” and “U” Nonimmigrant Visas (Aug. 30,
2001), https://goo.gl/8djyjJ; Mem. from Donald Neufeld, USCIS, Guidance Regarding Surviving
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None of these programs had explicit statutory authorization. Instead, the power to grant

deferral of removal proceedings and other similar discretionary relief has long been recognized

to be an exercise of prosecutorial authority that falls squarely within the Executive Branch’s

constitutional authority to “take Care that the Laws be faithfully executed,” U.S. Const. art. II,

§ 3, as confirmed by Congress’s codification of that discretion in the immigration laws, see p.12

supra. Moreover, Congress has on several occasions recognized the legal authority to grant

deferred action by expressly expanding deferred action to certain categories of individuals.55

Given this long historical practice and express congressional recognition, it is plain that the

Executive Branch has broad authority to grant deferred action.

In arguing otherwise, plaintiffs attempt to conflate DACA with the program considered

by this Court and the Fifth Circuit in earlier litigation—the Deferred Action for Parents of

Americans and Lawful Permanent Residents program (“DAPA”)—and argue that DACA is

likely to be found unlawful because DAPA was. Pls.’ Op. Br. 21-27. But the Fifth Circuit did not

hold that the Executive Branch lacked authority to defer removal with respect to certain

undocumented immigrants, even on a categorical basis. Instead, it held that DHS lacked

authority to confer “lawful[] presen[ce]” to undocumented immigrants based on their children’s

immigration status because the INA already “prescribes how parents may derive an immigration

Spouses of Deceased U.S. Citizens and Their Children (June 15, 2009), https://
goo.gl/SHaCVZ.
55 See, e.g., 8 U.S.C. § 1154(a)(1)(D)(i)(II), (IV) (providing that certain aliens who self-
petition for relief under the Violence Against Women Act of 1994, Pub. L. No. 103-322, Tit. V,
108 Stat. 1092, are eligible to request “deferred action”); USA PATRIOT Act, Pub. L. No. 107-
56, § 423(b), 115 Stat. 272, 361 (2001) (providing that certain family members of lawful
permanent residents killed on September 11, 2001, or of citizens killed in combat, are “eligible
for deferred action”); National Defense Authorization Act for Fiscal Year 2004, Pub. L. No. 108-
136, § 1703(c)-(d), 117 Stat. 1392, 1694-1695 (2003) (same); cf. 49 U.S.C. § 30301 note
(providing that certain states may issue driver’s licenses to aliens with “approved deferred action
status”).
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classification on the basis of their child’s status.” Texas v. United States, 809 F.3d 134, 186 (5th

Cir. 2015), aff’d by equally divided Court, 136 S.Ct. 2271 (2016). The memorandum announcing

DACA contains no such language conferring “lawful[] presen[ce]” on Dreamers, and the INA

provides no path to legal status for Dreamers; the Fifth Circuit’s rationale is therefore

inapplicable.

Plaintiffs’ claim (Pls.’ Op. Br. 28-31) that DACA is unlawful because it confers work

authorization is likewise meritless. DACA does not confer work authorization: Eligibility for

work authorization (and other benefits) arises through the operation of other independent and

longstanding regulations and statutes, which plaintiffs do not challenge. See, e.g., 8 C.F.R.

§ 274a.12 (promulgated 1987) (setting forth classes of aliens eligible for work authorization); 8

U.S.C. § 1324a(h)(3) (enacted 1986) (recognizing authority of Attorney General to authorize to

authorize the employment of an alien). And those regulations and statutes make clear that

eligibility for the benefits is not granted by DACA, which merely sets forth guidance for granting

deferred action (i.e., a deferral of government action to remove the individual from the United

States). For example, 8 C.F.R. § 274.a(12) lists categories of aliens who are authorized to obtain

employment “incident to [their immigration] status.” Notably, aliens who have received deferred

action are not among those aliens; instead, aliens who have received deferred action must

independently demonstrate “an economic necessity for employment” to receive work

authorization. 8 C.F.R. § 274a.12(c)(14).56

But in any event, permitting deferred action recipients to obtain work authorization has

also long been recognized in U.S. immigration law. A regulation promulgated in the 1980s—

56 Indeed, the Fifth Circuit has held that “the agency’s decision to grant voluntary departure
and work authorization has been committed to agency discretion by law.” Perales v. Casillas,
903 F.2d 1043, 1045 (5th Cir. 1990).
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which plaintiffs do not contend is unlawful—provides that individuals who receive deferred

action are eligible to apply for work authorization. See 8 C.F.R. § 274a.12(c)(14). This regulation

codified the already-existing practice and procedure of granting employment authorization to

such individuals. See 44 Fed. Reg. 43480 (July 25, 1979). And in the almost forty years since,

Congress has declined to limit this practice in any way.

To the contrary, in the face of a challenge to the Attorney General’s authority to grant

work authorizations to individuals who have been granted deferred action (see 51 Fed. Reg.

39385 (Oct. 28, 1986)), Congress ratified the Attorney General’s authority, enacting a law

prohibiting employers from hiring unauthorized aliens, but expressly excluded from that

category individuals “authorized to be so employed by this chapter or by the Attorney General.”

8 U.S.C. § 1324a(h)(3) (emphasis added).57

CONCLUSION

For the foregoing reasons, amici urge the Court to deny plaintiffs’ motion for a

preliminary injunction.

57 The disjunctive nature of this provision refutes plaintiffs’ contention that Congress’s
articulation of certain categories of aliens who must or may receive employment authorization
forecloses the Executive from granting work authorization to any other alien.
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APPENDIX

LIST OF AMICI

1. Amazon.com, Inc.

2. A Medium Corporation

3. American Hotel & Lodging Association

4. Adobe Systems Incorporated

5. AdRoll Group

6. Airbnb, Inc.

7. Ampush LLC

8. Asana, Inc.

9. Atlassian Corp. Plc

10. Azavea Inc.

11. Ben & Jerry’s Homemade, Inc.

12. Bigtooth Ventures

13. Box, Inc.

14. Braze

15. Brightcove Inc.

16. BSA | The Software Alliance

17. CareZone Inc.

18. Casper Sleep Inc.

19. Castlight Health, Inc.

20. Chegg, Inc.

21. Chobani, LLC

22. Cisco Systems, Inc.
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23. Citrix Systems, Inc.

24. Civis Analytics, Inc.

25. ClassPass Inc.

26. Cloudera, Inc.

27. Cloudflare Inc.

28. Codecademy

29. Color Genomics, Inc.

30. The Copia Institute

31. Cummins Inc.

32. DocuSign, Inc.

33. Dropbox, Inc.

34. eBay Inc.

35. Edmodo, Inc.

36. Electronic Arts Inc.

37. EquityZen Inc.

38. Exelon Corp.

39. Facebook, Inc.

40. Foossa LLC

41. General Assembly Space, Inc.

42. Google Inc.

43. Graham Holdings

44. Greenhouse Software, Inc.

45. Gusto
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46. Hewlett Packard Enterprise

47. Hilton Worldwide Holdings Inc.

48. Homer Logistics, Inc.

49. Host Hotels & Resorts, Inc.

50. HP Inc.

51. HR Policy Association

52. IBM Corporation

53. IDEO LP

54. Indiegogo, Inc.

55. Intel Corporation

56. IKEA North America Services LLC

57. Kargo

58. Knotel

59. Lam Research Corporation

60. Levi Strauss & Co.

61. Linden Research, Inc.

62. LinkedIn Corporation

63. Lyft, Inc.

64. Mapbox

65. Marin Software Incorporated

66. Marriott International

67. Medidata Solutions, Inc.

68. Microsoft Corporation
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69. Molecule Software, Inc.

70. MongoDB, Inc.

71. National Association of Hispanic Real Estate Professionals

72. NETGEAR, Inc.

73. NewsCred, Inc.

74. NIO U.S.

75. Niskanen Center

76. Oath Inc.

77. Okta, Inc.

78. Patreon, Inc.

79. Postmates Inc.

80. Quantcast Corp.

81. RealNetworks, Inc.

82. Reddit, Inc.

83. Redfin Corporation

84. Red Ventures

85. salesforce.com inc.

86. Scopely, Inc.

87. ServiceNow, Inc.

88. Shutterstock, Inc.

89. Singularity University

90. The Software and Information Industry Association

91. SpaceX

92. Spokeo, Inc.
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93. Spotify USA Inc.

94. Square, Inc.

95. Squarespace, Inc.

96. SurveyMonkey Inc.

97. TechNet

98. Tesla, Inc.

99. Thumbtack, Inc.

100. TPG Capital

101. TripAdvisor LLC

102. Twilio Inc.

103. Twitter Inc.

104. Uber Technologies, Inc.

105. Udacity Inc.

106. Upwork Inc.

107. Verizon Communications Inc.

108. Via Transportation

109. Warby Parker

110. The Western Union Company

111. Work & Co.

112. Workday, Inc.

113. Yelp Inc.

114. Zendesk, Inc.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

BROWNSVILLE DIVISION

STATE OF TEXAS, et al.,
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§
§
§
§
§
§
§
§
§

vs.

UNITED STATES OF AMERICA, et al.,
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KARLA PEREZ, et al.,

Defendants-Intervenors.
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Buttonwood Keep on trucking

Why the old should not make way for the young

Print edition | Finance and economics

Feb 11th 2012

WORK until you drop. That is how many people characterise the argument of those—this
newspaper included—who call for a later retirement age. Life expectancy may be steadily
increasing but few are eager to add to their years of toil. Indeed, the French Socialist Party wants
to reverse a recent rise in the retirement age from 60 to 62.

In part, this resistance to working longer is because people tend to feel they are entitled to
put their feet up after a career of 35-40 years. But it is also because many reckon old people
should get out of the way so that the young can take their jobs, a sentiment expressed recently by
Lucy Kellaway, a Financial Times columnist, who wrote that “the young can't advance because
everywhere they find my complacent generation is in situ.”

Economists will recognise the flaw in this logic. This view is based on the “lump of
labour” fallacy that states there is only so much work to go around. The same argument was used
to discourage women from joining the workforce; and the threat to domestic jobs is still used by
anti-immigrant politicians today.
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The problem with the lump-of-labour fallacy is that it is so hard to kill. It appears to be
common sense. Most people know an older manager (or columnist) who refuses to make way for
a younger, more energetic rival.

In the face of intuition and anecdotal evidence, it is always good to look at the data. The
chart shows employment levels in the mostly rich OECD countries among the oldest section of
the workforce (55-64) and the youngest (15-24). The countries are divided into four quartiles,
and ranked in order of the employment rate of the grey-haired contingent.

If the lump-of-labour argument were correct, you would expect to see that a high
employment rate among the wrinklies would be offset by a low employment rate among the
youngsters, and vice versa. Not a bit of it. High elderly employment rates are associated with
high youth employment.

One possible counter-argument is that this correlation may simply show that different
economies are at different stages of the cycle: when an economy is growing strongly,
employment rates for both the old and the young are likely to be high. But that is a hard point to
sustain, given that the past few years have seen a worldwide recession and modest recovery.
Most of the economies that have been growing bouncily (such as China) are not in the OECD.

So why don't the oldies keep the youngsters out of jobs? For the same reason that women
don't keep men out of jobs. When people work for a living, they earn money. They spend that
money on goods and services that are produced by other people, young and old, male and
female.

Job patterns change, too. Once nearly everybody worked on the farm. But the advent of
tractors and combine harvesters did not lead to permanent unemployment. People found jobs,
first in manufacturing and then in services. The elderly may not be doing the same jobs in their
60s as they were in their 30s.

Perhaps none of the above arguments (or data) convinces you. So consider a thought
experiment. If old people leave the workforce early, they become dependent on young people for
their living. This is obviously the case with those on state benefits. But it is also true for those
with private pension funds: these consist of equities and bonds which depend on workers to
generate the income needed to pay dividends and interest.

Indeed, one reason that corporate-pension funds are in deficit is that they have been
raided on so many occasions to fund early-retirement programmes. This was a classic case of a
false economy. The wage bill went down in the short term but the pension costs went up in the
long term. Companies assumed they could make good on these long-term promises because they
hoped future investment returns on their pension funds would be as good as they were in the
1980s and 1990s.

What is true at the corporate level is also true in aggregate. People assume they can
afford long retirements because economic growth will continue. But growth depends on having
either more workers or greater productivity. A society cannot really be more prosperous if it pays
more and more of its citizens not to work.
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If early retirement really improves living standards, why stop at 60? Why not 55? If
governments moved the retirement age down to 40 every young person would have a job and
everyone would be living in the lap of luxury. Alas, the land of the lotus-eaters remains a myth.
Get back to the office.

Economist.com/blogs/buttonwood
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Nos.18-485,  
18-488 

_____________________________________________________________ 
 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

Case Nos. 16-CV-4756 (NGG) (JO) (E.D.N.Y.), 17-CV-5228 (NGG) (JO) (E.D.N.Y.) 
__________________________ 

 

MARTÍN JONATHAN BATALLA VIDAL; MAKE THE ROAD NEW YORK, on behalf of itself, 
its members, its clients, and all similarly situated individuals; ANTONIO ALARCON; ELIANA 
FERNANDEZ; CARLOS VARGAS; MARIANO MONDRAGON; CAROLINA FUNG FENG, on 
behalf of themselves and all other similarly situated individuals, STATE OF NEW YORK, STATE 
OF MASSACHUSETTS, STATE OF WASHINGTON, STATE OF CONNECTICUT, STATE OF 
DELAWARE, DISTRICT OF COLUMBIA, STATE OF HAWAII, STATE OF ILLINOIS, STATE 
OF IOWA, STATE OF NEW MEXICO, STATE OF NORTH CAROLINA, STATE OF 
OREGON, STATE OF PENNSYLVANIA, STATE OF RHODE ISLAND, STATE OF 
VERMONT, STATE OF VIRGINIA, STATE OF COLORADO; 
       Plaintiffs-Appellees, 

(Caption continued on inside cover.) 
 

 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT  
FOR THE EASTERN DISTRICT OF NEW YORK 

________________________________ 
 

JOINT APPENDIX VOLUME 5 OF 14 
________________________________ 

        
CHAD A. READLER NATIONAL IMMIGRATION LAW CENTER 
   Acting Assistant Attorney General Box #108-62 
RICHARD P. DONOGHUE 3450 Wilshire Boulevard       
   United States Attorney Los Angeles, CA 90010 
HASHIM M. MOOPPAN (213) 639-3900 
   Deputy Assistant Attorney General 
MARK B. STERN ERIC T. SCHNEIDERMAN 
ABBY C. WRIGHT Attorney General 
THOMAS PULHAM State of New York 
   Appellate Staff, Civil Division 120 Broadway, 25th Floor 
   U.S. Department of Justice New York, NY 10271 
   950 Pennsylvania Avenue NW (212) 416-8921 

     Washington, DC 20530 
           (202) 514-2000 
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v. 
DONALD J. TRUMP, President of the United States; UNITED STATES CITIZENSHIP AND 
IMMIGRATION SERVICES; UNITED STATES IMMIGRATION AND CUSTOMS 
ENFORCEMENT; UNITED STATES OF AMERICA; UNITED STATES DEPARTMENT OF 
HOMELAND SECURITY; KIRSTJEN M. NIELSEN, Secretary of Homeland Security; 
JEFFERSON B. SESSIONS III, Attorney General of the United States;  

Defendants-Appellants. 
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The Perfect Storm: Immigration, Schools and the State. Keynote Address. Bertelsmann 
Foundation 11th Conference on School Developments in Germany, Gurtersloh, Germany, 
November 11, 2008.  

Mass Migration: The Human Face of Globalization. Keynote Address. Migration: The Syracuse 
University Symposium.  Syracuse, New York, October 28, 2008.  

Learning a New Land: Immigrant Youth and the Globalization of America. Keynote Address, 
The 25th Symposium Lecture Series, Center for Multicultural Education, University of 
Washington, Seattle, WA, October 24, 2008.  

Covering Immigration: Journalists and Scholars. Introductory Address. The Neiman 
Foundation for Journalism at Harvard University and Immigration Studies at NYU conference on 
Immigration Today, Cambridge, MA, October 3, 2008.  

Interdisciplinary Reflections on Comparative Migration. Keynote Address. The President’s 
Lecture Series, Western Connecticut State University, Danbury, CT, September 17, 2008.  

The New Immigration to the United States. Dinner Address. United States Conference of 
Catholic Bishops. Washington, DC, July 28, 2008.  

Global Flow: How Migration is changing the World. Dinner Address. The Board of Directors 
of the Western Union Company. The Peninsula Hotel, New York City, July 24, 2008.  

Immigrant Youth: The Research Agenda. Keynote Address. The Funders Meeting of The Annie 
E. Casey Foundation. Baltimore, MA, June 23, 2008.

The New Inter-American Migration System. Keynote Address, The Western Union Latin
American Agents Meeting, Panama City, Panama, June 3, 2008. 

Immigrant Youth in Interdisciplinary Perspectives: New Findings from the LISA Study of the 
Harvard Immigration Projects. Keynote Address. Fundació Jaume Bofill, Barcelona, Spain, May 
12, 2008.   

Education, Globalization, and Culture. Keynote Address. CIIMU, the City Barcelona, and the 
University of Barcelona Symposium on Educacion, globalizacion e interculturalidad, Barcelona, 
May 15, 2008.  

Immigrant Children, Youth, and Families: New Findings from the LISA Study. Cornell 
University’s National Children, Youth and Families at Risk (CYFAR) Conference, San Antonio, 
Texas, May 8, 2008.  

Psycho-Social Reflections on Immigration Today. Keynote Address. Immigration and 
HIV/AIDS. New York. St. Vincent’s Hospital and NYU Hospital, The Kimmel Center, New York 
University, May, 2, 2008.  

Immigration and American Democracy. The Lawrenceville School Senior’s Capstone Lecture. 
Princeton, NY, April 15, 2008. 

Immigration and Globalization. Class of ’48 Lecture, the Burgin Center’s Simon Theatre, 
Mercersburg Academy, Mercersburg, PA, April 14, 2008.   
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Why Migrate? Keynote Address. The First Year Experience, SUNY Old Westbury, NY, April 
7, 2008.  

Immigration and the Law: Comparative Reflections. Invited Address, New York University 
School of Law, NY, April 4, 2008.  

Immigration and Latin America Today. Keynote Address. The Honors College, Kent State 
University, Kent, Ohio, April 1, 2008.  

Dual Language: A Passport to Global Citizenship. Keynote Address. New York City 
Department of Education Dual Language Symposium, New York University, NY, March 27, 
2008.  

Education for Citizenship in the Global Era (with Carola Suarez-Orozco, Howard Gardner and 
The Hon. Graziano Del Rio. Mayor of Reggio Emilia). Centro Internationale Loris Malaguzzi, 
Reggio Emilia, Italy, March 18, 2008. 

Learning a New Land: Immigrant Students in American Society. Keynote Address. 
International Education Student Conference, New York University, NY, March 13, 2008.  

Global Moves: How Migration is changing the World. Keynote Address. Western Union 
Kickoff Conference, Fort Lauderdale, FL, February 12, 2008.  

Waves of Migration: Implications for Stakeholders in Business and Society. Keynote Address. 
Joint Meeting of the Contributions Council I and II, Arizona State University, Tempe, AZ, 
February 5, 2008.  

Immigration, Education and Integration: The View from the United States. Invited address. The 
Bertelsmann Foundation Conference of Global Immigration, Education, and Integration, Berlin 
January 24, 2008.  

Writing Immigration. Keynote Address. The Neiman Foundation for the Study of Journalism, 
Harvard University. Cambridge, MA, December 12, 2007.  

Rethinking Immigration and Education. Keynote Address. Annual Meeting of the Texas 
Educational Agency Leadership Council, Dallas, TX, November 7, 2007. 

Immigration and Education Today. Keynote Address. Grand Rapids Community College, 
Grand Rapids MI, October 24, 2007.  

Integration and Education in the 21st Century. Invited Address at the German Foreign Office, 
Berlin, October 17, 2007.  

Education for Globalization. Keynote Address. Pittsburgh Area Independent School 
Teachers' Association Annual Conference, Pittsburgh, PA, October 8, 2007.  

Immigrants in the US Education System and Abroad. Keynote Address. Jobs for the Future 
Double the Numbers National Conference, Washington, DC, October 4, 2007.  
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What is Globalization? Keynote Address to the Faculty. The Ross School, East Hampton, New 
York. August, 20, 2007.  

Migration Today; Reflections on the Mexican Experience in Longitudinal Perspective. (Carola 
Suárez-Orozco and Marcelo Suárez-Orozco). Keynote Address. Universidad Popular Autonoma 
del Estado de Puebla, Mexico, August 9, 2007.    

Migration and Culture: A Dialogue for Integration. Roundtable with the Hon. Felipe González. 
Former Prime Minister of Spain, the Hon. Dominique de Villepin, Former Prime Minister of 
France, Joseph Stiglitz and others. The Atman Foundation, Madrid, Spain, June 15, 2007.  

The Schooling Pathways of Immigrant Youth. Keynote Address. Jaume Bofill Foundation and 
Universitat Oberta de Catalunya, Barcelona, Spain, May 22, 2007. 

The Access of Immigrants and Their Families to a Decent Standard of Living. Keynote 
Address. The Pontifical Academy of Social Sciences XVIII Plenary Session on Charity and Justice 
in the Relations Between Nations. Vatican City, May, 1, 2007.  

The Education of Immigrant Students: 25 Years After Plyer v Doe. Invited Presidential Panel. 
AERA Annual Meeting, Chicago, Ill. April 10, 2007.  

Good Work in the Global Era. Invited Fireside Chat – with Howard Gardner. AERA Annual 
Meeting, Chicago, Ill. April 9, 2007.   

Global Moves: How immigration is transforming the U.S. Keynote Address. Department of 
Educational Leadership and Policy Studies, Southern Connecticut State University, New Haven, 
April 2, 2007.  

Immigration and American Citizenship. The Weil Lecture on American Citizenship. University 
of North Carolina at Chapel Hill, March 28, 2007.  

Rethinking Latin American Immigration to the United States. Keynote Address. The Institute 
for the Study of the Americas, University College, London, March 14, 2007.  

Immigration and the Family. Invited lecture. Annual Meeting of the National Center for Family 
Literacy. Orlando, FL, March 3, 2007.  

Immigration and Education: The Texas Experience in Global Context. Keynote Address. 
Annual Meeting of the Texas Educational Agency Leadership Council, Austin, TX, January 10, 
2007. 

Race and Immigration: Challenges and Opportunities for the New American Majority. 
Moderator. El Museo del Barrio, New York, December 9, 2006.   

Reflections on Global Migration: The US Case. Invited lecture. The Africa House Conference 
of International Migration, New York University, NY, December 5, 2006.  

Migration and Education in the Global Era. Keynote Address. Annual Meeting of the 
Association for the Study of Higher Education, Anaheim, CA, November 3, 2006.  

Case 1:16-cv-04756-NGG-JO   Document 123-5   Filed 12/15/17   Page 75 of 191 PageID #:
 1957

Case 1:18-cv-00068   Document 204-3   Filed in TXSD on 07/21/18   Page 527 of 673



Suárez-Orozco, Marcelo M. Vita 

35 

Immigration Reform. Keynote Address. New York University School of Law Conference on 
Immigration and the Law, New York, October 27, 2006.  

Moving Stories: The Academic Pathways of Immigrant Youth (with Carola Suárez-Orozco). 
Keynote Address. The Askwith Forum at Harvard University, Graduate School of Education, 
Cambridge, MA, October 23, 2006.  

Migration in the Americas. Keynote Address to School Assembly. Phillips Academy, Andover, 
MA, October 11, 2006.  

Covering Immigration: What Every Journalist Needs to Know but is Afraid to Ask. Keynote 
Address. Neiman Foundation for Journalism at Harvard University, Cambridge, MASS, 
September 27, 2006.  

Who is An American? The Immigration Debate After 9/11. Keynote Address. The Gerald R. 
Ford Presidential Museum and the Hauenstein Center for Presidential Studies, Grand Rapids, 
Michigan, September 19, 2006.  

The New Immigration: Conceptual and Empirical Considerations. Keynote Address. Columbia 
Basin College Faculty Development Conference, Pasco, Washington, September 14, 2006.  

Immigration Today: US Dilemmas and Options. Keynote Address. Kennesaw State University’s 
Conference on Georgia's Undocumented Workforce, Kennesaw, Georgia September 8, 2006.  

Education and the Challenges of Globalization. Keynote Address. Manhattan’s Region 9 
Principals and Senior Leadership Annual Conference. Stuyvesant High School New York, August 
30, 2006.  

Globalization and Education. Keynote Address.  American Educational Research Association 
and Teachers College, Columbia University, New York, August 19, 2006.  

Educating Students for the 21st Century. Keynote Address. National Conference of State 
Legislators. Nashville, TN, August 18, 2006.  

Immigrants and the Achievement Gap (with Carola Suárez-Orozco). Invited presentation. The 
Achievement Gap Initiative at Harvard University. Kennedy School of Government, Cambridge, 
Massachusetts, June 19m 2006.  

Rethinking Global Migration: New Realities, New Opportunities, New Challenges with the 
Hon. Mary Robinson, Former President of Ireland and Former UN High Commissioner for 
Human Rights and the Hon. Luis Ernesto Derbez, Foreign Minister of Mexico. New York 
University, New York, May 25, 2006.  

Immigrant Students in the 21st Century. Keynote Address, The Massachusetts Elementary 
School Principals Association Annual Meeting, Cape Cod, Massachusetts, May 4, 2006.  

Latin American Emigration Today: Data, Concepts, and Reflections. Keynote Address. 
International Migration: The Human Consequences of Globalization. Second Colloquium of the 
Ministry of Foreign Affairs and the Pontifical Academy of Social Sciences, Mexico City, Mexico, 
March 27, 2006.  
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Global Migration Today: The Best of Times, The Worst of Times. Speakers on the Square 
Lecture. New York University, New York, March 23, 2006.  

The Second Generation. Invited Lecture Delivered to the NYU School of Law, New York, 
March 21, 2006.  

Immigration Policy Today: US Perspectives. Keynote Address Delivered to Visiting Dignitaries 
of the United States Department of State, New York City, March 16, 2006. 

Globalization and Education. Keynote Address. Annual Meeting of the National Association of 
Independent Schools. Fleet Center, Boston MA, March 1, 2006.  

The Latino Second Generation: What is New? What is Different? Keynote Address. The 
Young Latino Second Generation Conference. Telemundo/NBC,Nokia Theatre, New York City, 
February 28, 2006.  

Globalization, Immigration and Education. Keynote Address. The Penn Ethnography Forum. 
University of Pennsylvania, PA, February 24, 2006.  

Immigration and Education Today. Presentation to the Dean’s Council, Steinhardt School of 
Education, New York University, New York, January 23, 2006.  

Globalization and Education. Keynote Address. Join Workshop of the Pontifical Academy of 
Sciences and the Pontifical Academy of Social Sciences. Vatican City, November 17, 2005.  

Educating the Global City, IGEMS Inaugural. The Great Hall, Cooper Union. New York City, 
November 1, 2005.  

Rethinking the New Immigration. Invited Address. Centrum voor Sociale en Culturele 
Antropologie, Katholieke Universiteit te Leuven, Belgium, October 26, 2005.  

Globalization, Immigration and Education: Some empirical findings and conceptual problems in 
an emerging field. Keynote Address. The Leuven Seminar on Globalization. Catholic University 
of Leuven, Belgium. October 25, 2005.  

Globalization, Culture and Education. Keynote Address. The Antwerpen Seminar. Antwerp 
University, Belgium, October 24, 2005.  

Doing Research on Diversity: The Fellows Forum. The National Academy of Education. 
Teachers College, Columbia University, New York, October 21, 2005. 

Building the Harvard Immigration Projects. Invited Address, the National Academy of 
Education. Teachers College, Columbia University, New York, October 20, 2005.  

Moving Stories: The Lives and Dreams of Immigrant Youth. Keynote Address. The Lynch 
School of Education. Boston College. Boston, MA, October 5, 2005. 

Immigration Today: What Every Journalist Needs to Know. Keynote Address. The University 
of Maryland Journalism Fellows. September 28, 2005.  
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Globalization and Education in the Hartland. Keynote Address. The Omaha Public Schools. 
Omaha, Nebraska. September 27, 2005.   

Exodo: Latin American Emigration and its Consequences. Keynote Address O BRASIL NO 
FLUXO DAS MIGRAÇÕES INTERNACIONAIS:  SIMPÓSIO INTERNACIONAL, Universidade 
Pontifícia Católica de São Paulo. Brazil, September 17, 2005.  

Immigrant Cultural Psychologies. Keynote Address. Department of Social Psychology, 
University of Sao Paulo. Brazil, September 16, 2005.  

Beyond Tolerance: Globalization and Education in Troubled Times. Keynote Address. Facing 
History and Ourselves First Global Symposium. Boston, MA, August 11, 2005.  

Education for All? The 25th Anniversary Tällberg Forum, Her Majesty Queen Silvia in 
attendance. Tällberg, Sweden, August 3, 2005.  

Rethinking Latino Studies. Keynote Address. 2nd Annual Harvard Latino Studies Research 
Symposium. Harvard University, Cambridge, MA, May 13, 2005.    

Everything you ever wanted to know about Cultural Psychology but were afraid to ask. The 
Monroe Stein Colloquium Lecture. New York University, Steinhardt School of Education. New 
York, April 28, 2005.  

Globalization and Education: Reflections on John U. Ogbu’s Contributions to a Future Field. 
The John U. Ogbu Memorial Lecture. Department of Anthropology. University of California, 
Berkeley, April 18, 2005.  

Rethinking Immigration and Education in the Era of Accountability. Presidential Invited Session. 
American Educational Research Association. Montreal, Canada, April 15, 2005. 

Education, Immigration, and Globalization: Diversity, Complexity and the Democratic Promise. 
Presidential Invited Session. American Educational Research Association. Montreal, Canada, 
April 12, 2005. 

Interdisciplinary Reflections on the New Immigration. Invited Address. Department of 
Psychology. New School University. New York, April 7, 2005.  

Global Understanding: Learning and Education in Troubled Times. Keynote Address. The First 
International Conference on Globalization and Learning. Stockholm, Sweden, March 18, 2005.  

Moving Stories: Rethinking Immigration and Education in the Global Era. Keynote Address. 
Annual Meeting of the Sociology of Education Association. Asilomar, CA. February 19, 2005.  

Psychosocial Perspectives on the New Immigration. Invited Address. Department of 
Community Psychology, New York University. February 14, 2005.  

Immigration Today. Keynote Address. Emerson College Department of Performance Art 
Workshop on Immigration Today. January 27, 2005. 
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Globalization, Immigration and Education. A conversation between President John Sexton and 
Marcelo M. Suárez-Orozco. The Steinhardt School of Education and the Ross Institute. January 
25, 2005.  

Global Migration. Paper presented to the UN Secretary-General’s First Annual Global 
Colloquium of University Presents. Columbia University. January 19, 2005. 

Anthropological Reflections on the Sense of History. Invited Address. The Sense of History: 
Uses and Abuses of the Past. Club of 3. Schlosshotel Cecilienhof Am Neuen Garten, Potsdam, 
Germany. December 4, 2004.   

Conceptual and Empirical Aspects of the New Immigration. Keynote Address Baruch College 
Workshop on Trends in Mexican Immigration to the United States. September 24, 2004.   

Interdisciplinary Research in the Social Sciences. Keynote Address. Harvard 
University/LASPAU Conference on New Developments in the Social Sciences. Lamont Library, 
Harvard College. July 16, 2004. 

Latino Paradoxes. Keynote Address (read in absentia). The Latino Health Paradox 
Conference. Harvard School of Public Health. June 24, 2004. 

Beyond Tolerance.  Co-convener and Presenter. The Ross Institute and the Survivors of the 
Shoah Visual History Foundation Workshop on Tolerance and Education. June 16, 2004.  

Education and Globalization. Keynote Address. Globalization and Social Justice Conference. 
The Vatican’s Pontifical Academy of Social Sciences and the Secretary of State, Mexico. June 4. 
2004. 

Immigration and Globalization: Interdisciplinary Perspectives. Keynote Address. Immigration 
Today Conference. Centrum voor Sociale en Culturele Antropologie, Katholieke Universiteit te 
Leuven (Belgium), June 1, 2004.  

Reflections on Education and Globalization. American Academy of Arts and Sciences, 
Cambridge, MA. May 13, 2004.  

Immigration: Three Paradoxes, Two Disciplines, One Claim. Invited Address. Department of 
Humanities and Social Sciences. Steinhardt School of Education. New York University, NY. 
March 23, 2004.  

Thinking Inter-Disciplines. Invited Address. The Harvard Interdisciplinary Project. Project 
Zero, Harvard University, Cambridge, MA. March 18, 2004.  

Immigration and Well–Being. Keynote Address. Loma Linda University, Loma Linda, California. 
March 11, 2004. 

Immigration in the Study of Race, Culture and Power in the Educational Process. Invited 
Address. Teaching Race: Race, Culture and Power in the Educational Process. University of New 
Hampshire, NH. October 31, 2003.  

Thinking Through Latino Immigration. Keynote Address.  Morton College Faculty Day, Cicero, 
Ill. August 21, 2003.  
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Promoting Social Cohesion through Education. Invited Address. The Organization for 
Economic Co-operation and Development (OECD). Paris. July 3, 2003.  

Immigration, Globalization, and Education. (Lectures in Berlin, Hamburg, Düsseldorf, 
Wiesbaden, and Munich). (Carola Suárez-Orozco and Marcelo M. Suárez-Orozco). Invited 
Lecture Tour Organized by the US Embassy, Germany. June 23-June 27, 2003.  

Immigration and Education: Preliminary Findings from the Harvard Immigration Projects (Two 
Lectures). (Carola Suárez-Orozco and Marcelo M. Suárez-Orozco). Invited Lectures delivered 
to the City of Stockholm, Sweden. June 17 and 18, 2003.  

Latinos: Remaking America. Invited Keynote Address. Dealing with Difference Summer 
Institute. Western Illinois University. Macomb, Ill. May 18, 2003.   

Current Issues in Migration Policy. Invited presentation with the Hon. Dr. Rita Sussmuth, 
Former Speaker of the German Bundestag. The Goethe-Institut Inter Nationes.  Boston, May 7, 
2003.  

Immigrants Mean Business. Invited Lecture. Harvard Business School. May 1, 2003. 

Globalization and Child Development: The Research Agenda. Invited Address. The 2003 
SRCD Biennial Meeting. Tampa, FL. April 26, 2003.  

Global Moves: Migration, Education, Utopia, and Distopia. Keynote Address. Educational 
Democracy, Citizenship, and the New Immigration Conference. University of Illinois. Champaign 
Urbana, April 12, 2003.    

Education, Culture and Immigration. Invited Address. The Weyland Public Schools, Weyland, 
MA, April 11, 2003.  

The Handley Lecture on Human Values. Invited Address. The Pingry School, Martinsville, New 
Jersey. April 4, 2003.  

Immigration and Education. (Three Lectures). (Marcelo Suárez-Orozco and Carola Suárez-
Orozco). Invited lectures delivered to the East Hampton School District and the Ross Institute 
of New York. East Hampton, NY.  March 21 and 22, 2003.  

The Impact of HR 1 on Immigrant and English Language Learners. (Carola Suárez-Orozco and 
Marcelo M. Suárez-Orozco). Invited Address. The Aspen Institute Congressional Program. 
Montego Bay, Jamaica. February 18, 2003.  

Latinos in the US: Academic Perspectives. Invited Address. The US-Spain Council. Madrid, 
February 6, 2003.  

New Developments in Latin American Immigration to the United States. Invited Address. 
David Rockefeller Center for Latin American Studies Regional Office. Santiago de Chile.  January 
8, 2003.   

Latinos in Cities. Invited Address. Invited Address. The Newark Public Library, Newark, NJ, 
October 3, 2002.  
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Remaking the Geography of California Identities. Invited Address. The Geography of California 
Identities Conference. Stanford University, April 26, 2002.  

Latinos Mean Business. Invited Address. The David Rockefeller Center for Latin American 
Studies Corporate Partners Program.  Harvard University, April 19, 2002.   

Global Engagement: Immigrant Youth and the Process of Schooling (Carola Suárez-Orozco 
and Marcelo M. Suárez-Orozco). Fifth Roberta Grodberg Prize Lecture, 9th Biennial Meeting of 
the Society for Research on Adolescence. New Orleans, April 12, 2002.  

A Kinder, Gentler Cultural Psychology for the New Millennium. Keynote Address. Boston 
Area Cultural Psychology Study Group. April 9, 2002.  

Latinos: Remaking the Americans. Inaugural Address. David Rockefeller Center for Latin 
American Studies Symposium on “The Other Latinos.” Harvard University, April 5, 2002.   

Education, Culture, and Globalization. World Economic Forum Dinner Hosted by Mrs. 
Courtney Ross Holst Commentary with Her Highness Shiekha Mousa bint Nasser Al-Misnad, 
Emira of Qatar and the Honorable Hillary Rodham Clinton, and Howard Gardner. New York 
City, NY, February 1st, 2002.  

Children and Violence: Psychocultural Perspectives. Invited Address. Harvard Children’s 
Initiative. Harvard Faculty Club, Cambridge, MA, December 4, 2001.  

Thinking through the Immigrant Paradox. Faculty Seminar. Department of Social Medicine, 
Harvard Medical School. Boston, MA, December 3, 2001. 

Immigration and Education Reform. The Principal’s Center Forum on Educational Reform. 
Harvard University Graduate School of Education. Cambridge, MA, November 9, 2001.  

Law and Immigration After September 11. Law and Immigration Conference, Harvard Law 
School. Cambridge, MA, November 8, 2001. 

Caribbeans on the Move: Comments on Recent Developments in the Study of Haitian 
Immigration. Conference on Haitian Immigration to the United States. David Rockefeller Center 
for Latin American Studies, Harvard University. Cambridge, MA, October 26, 2001. 

Globalization: The Research Agenda. Keynote address delivered to Board of Directors, 
Cambridge College. The Rockefeller Bothers Conference Center at Pocantico, Tarrytown, New 
York. October 17th, 2001.  

The New Anthropology of Immigration: Comparative Reflections of Recent Developments in 
Latin American, Caribbean, and Asian Immigration. Advanced Seminar. School for American 
Studies, Santa Fe, New Mexico. October 10, 2001.  

Rethinking Culture: Immigration, Assimilation, and Acculturation in the Global Era. Keynote 
Address. The Federal Reserve Bank of Boston 46th Economic Conference on Seismic Shifts: The 
Economic Impact of Demographic Change. Chatham, MA. June 12, 2001.   
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The New Immigration: Some Interdisciplinary Reflections. Invited Address. The Harvard Club 
of New York City, May 24, 2001. 

Psychosocial Perspectives on the Children of Immigration. Invited paper read to the Judge 
Baker Children’s Center, Harvard Medical School. May 16, 2001. 

Thinking Through the New Census. Invited Address. The Advisory Committee Meeting of the 
David Rockefeller Center for Latin American Studies, Harvard University. Cambridge, MA, May 
12, 2001. 

Rethinking Mexican Immigration to the US. Invited paper read to the conference on the 
Changing Agenda of the U.S.-Mexico Relationship. David Rockefeller Center for Latin American 
Studies, Harvard University. Cambridge, MA, April 23, 2001.  

Immigrant Children: What We Know and Know We Know It. Invited paper read to the 
Annual Meeting of the American Educational Research Association.  Seattle, Washington, April 
11, 2001. 

Reflections on Immigration and (Homo)Sexuality. Invited Address. Passing Lines: Immigration 
and (Homo)Sexuality Conference. David Rockefeller Center for Latin American Studies, 
Harvard University. Cambridge, MA, April 5, 2001. 

The Longitudinal Study of Immigrant Lives: An Introduction to the Longitudinal Immigrant 
Student Adaptation Study. Invited Address. The Murray Research Center for the Study of Lives. 
Radcliffe Institutes for Advanced Study, Cambridge, MA, March 20, 2001.  

Global Acts: Immigrant Children, Education, and the Post-National. Invited paper read to the 
Visiting Committee, Harvard Graduate School of Education, Cambridge, MA, March 14, 2001. 

Thinking Through Globalization. Invited Address. Joint meeting of the Centers for Asian 
American Studies, Latin American Studies, and Latino Studies, University of Massachusetts, 
Amherst, MA, February 15, 2001.    

Recent Theoretical Currents in the Study of Immigration.  Invited paper read to the 
Immigration and Religion Interfaculty Initiative, Harvard University, Cambridge, MA, December 
13, 2000.  

Rethinking the Urban. Invited paper read to the Dean’s Weekend, Graduate School of 
Education, Harvard University, Cambridge, MA, December 2, 2000.   

Educational Challenges for Haitian Immigrant Youth: Perspectives from the Harvard 
Immigration Projects. Invited Address. The Haitian Studies Association Meeting Twelfth Annual 
Conference. West Palm Beach, Florida, October 25th, 2000.  

Childhood Depression Among Immigrants. Invited paper read to the Childhood Depression 
Research Center. Judge Baker Children’s Center, Harvard Medical School. October 18, 2000.  

Freedom and Responsibility in the Global Era of Migrations and Transnationalism. Keynote 
Address. Freedom and Responsibility: A National Conference of the Association Montessori 
Internationale. Boston, MA. July 23, 2000.  
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Immigration Today. Invited Address.  The International Press Institute. Boston, MA, May 2, 
2000.  

Immigration and the Blurring of Boundaries. Paper read to the invited session on ‘Blurred 
Boundaries: The Cultural Politics of Racial Identity in the New Millennium.’ American 
Educational Research Association.  New Orleans, LA, April 25, 2000. 

Immigrant Students in the Cusp of the New Millennium. American Educational Research 
Association.  New Orleans, LA, April 24, 2000. 

Latinos in the United States: The Research Agenda. Invited Address. The Center for US 
Studies, Universidad de la Habana, Cuba.  April 19, 2000.   

Keynote Address. The Second Institute on Cultural and Linguistic Diversity. Brown University, 
Providence, RI, April 10, 2000.  

Latinos in the 21st Century: Introduction. Latinos in the 21st Century: Mapping the Research 
Agenda, David Rockefeller Center for Latin American Studies, Harvard University. Cambridge, 
MA, April 6, 2000.  

Latinos in the United States: The Research Agenda. Invited Address. People en Español, Time-
Warner. New York City, NY, March 3, 2000.  

Keynote Address. Spencer Foundation Conference on the Role of Educational Ethnography in 
Pedagogy.  University of Huston, TX, February 11, 2000.  

Assimilation: Distopia, Utopia, and In-Between. Invited paper read to the Social Science 
Research Council Workshop on Ethnic Customs, Assimilation, and American Law.  Phoenix, 
AZ, January 14, 2000.  

Assimilation: Who Needs It? Invited paper read to the Russell Sage Foundation. New York 
City, January 5, 2000.  

Rethinking Identity. Invited paper read to the Harvard Haitian Alliance Conference on The 
Haitian Identity Crisis: Cultural Pride and Preservation or Denial and Assimilation. Lowell 
House, Harvard University. December 16, 1999.  

Identities and Styles of Adaptation: Theoretical Reflections on the First Wave of Data from 
the Harvard Immigration Project. Invited paper read to the Annual Meeting of the American 
Anthropological Association.  Chicago, IL, November 21,1999. 

Reflections on Hate Crimes. Invited Paper read to the Harvard Foundation Panel on Hate 
Crimes in America: The Search for Solutions.  Sanders Theater, Harvard University. November 
10, 1999. 

EU-USA Border Controls: Some Comparative Considerations. Invited Paper read to the 
Workshop on Border Control, State Power and Economic Integration: Perspectives from 
Europe and North America.  Weatherhead Center for International Affairs, Harvard University. 
June 5, 1999.  
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The New Bostonians: Immigration and the Sociocultural Remaking of an American Metropolis. 
The Lowell Lecture. The Bostonian Society, Old State House, Boston. May 4, 1999.  

Some Theoretical Considerations in the Study of Immigration. Invited Paper read to the 
Weatherhead Center for International Affairs, Harvard University. April 29, 1999.  

Immigrant Children: What Do We Know? What Do Schools Need to Do? Keynote Address. 
All Means All Conference. The School District of Philadelphia. March 13, 1999.  

The Children of Immigrants: Everything You Ever Wanted to Know About Assimilation but 
Were Afraid to Ask. Invited Paper read to the Chicano/Latino Policy Project. Institute for the 
Study of Social Change, University of California, Berkeley. March 5, 1999.  

Getting It Right About Immigrant Children's Development: Some Interdisciplinary Reflections. 
Invited Paper read to Conference on Getting It Right about Children's Development: The 
Influences of Nurture and Nature. Harvard Children's Initiative and the American Academy of 
Arts and Sciences. February 5, 1999.  

Writing Immigration: Interdisciplinary Observations. Invited paper read to the Conference on 
Writing Immigration: Academic and Journalistic Perspectives. David Rockefeller Center for Latin 
American Studies, Harvard University. December 10,1998. 

Immigration and Population in Psychocultural Perspectives. Invited paper read to the Annual 
Meeting of the American Anthropological Association.  Philadelphia, PA, December 4,1998. 

Interdisciplinary Approaches to the Study of Immigration. Invited paper read to the Annual 
Meeting of the American Anthropological Association.  Philadelphia, PA, December 4,1998. 

Immigration and the 'Free Exercise of Culture.' Invited paper read to the Social Science 
Research Council Workshop on the Free Exercise of Culture.  Stanford, CA, November 6,1998. 

Psychocultural Approaches to Immigration Research. Invited paper read to the program in 
Medical Anthropology, Department of Anthropology, Harvard University. October 30, 1998. 

Latin American Immigration to the United States. Invited paper read to the Conference on the 
United States, Latin America, and Europe: Analysis of the New Agenda. First Annual Hewlett 
Conference on Latin America, University of London and the David Rockefeller Center for Latin 
American Studies, Harvard University. October 17, 1998. 

Immigration Today: Theoretical Problems in the Study of Children. Keynote address, Urban 
Superintendents Program Advisory Committee, Harvard University Graduate School of 
Education. October 8, 1998. 

Anthropological Perspectives in the Study of Immigrant Children. Invited paper read to the 
Workshop on Immigrant Children. Bendheim Thoman Center for Research on Child Wellbeing, 
Office of Population Research, Princeton University. May 8, 1998.  

Culture and the Education of Immigrant Children. Invited paper read to the American 
Educational Research Association, San Diego, California. April 17, 1998.  
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Everything You Ever Wanted To Know About Transnationalism but Were Afraid to Ask. 
Invited paper read to the Conference on Transnationalism and the Second Generation, Harvard 
University. April 4, 1998. 

The Cultural Psychology of Immigration: Implication for Psychiatry. Invited paper read to the 
Department of Psychiatry Harvard University. April 6, 1998.  

Latin American Immigration to the United States: Some Interdisciplinary Observations. Invited 
paper read to the Institute of Latin American Studies, University of London. March 6, 1998.  

The Anthropological Study of Immigration: Reflections on a Decade of Research. Invited paper 
read to the Institute of Latin American Studies, University of London. March 11, 1998.  

Rethinking the Study of Identity: Some Interdisciplinary Reflections. Invited paper read to the 
Children’s Studies Conference on Youth, Identity, and Achievement, Harvard University, 
February 27, 1998.  

Crossings: Some Interdisciplinary Reflections on the New Immigration. Invited paper read to 
the Joint Seminar of the Administrative Fellows, Harvard University, January 21, 1998.  

Three Anthropological Themes in the Study of  Immigration. Invited paper read to the 
Instituto Nacional de Antropología, Buenos Aires, Argentina. December 22, 1997.  

  North-South Relations: The Issue of Latin American Immigration to the United States. 
Invited paper read to the Harvard Club of Argentina, Buenos Aires, Argentina. December 18, 
1997.  

The Cultural Psychology of the Second Generation. Invited paper read to the Second 
Generation Symposium. The Jerome Levy Economics Institute of Bard College, New York. 
October 24, 1997.  

Some Thoughts on the New Immigration: Implications for Issues of Education Research. 
Keynote speech read to the conference on Immigration and Education: Issues and Research. 
Spencer Foundation/UCLA. August 8, 1997. 

Social Violence in Interdisciplinary Perspective. Invited paper read (in absentia) to Biannual 
Meeting of the Society for Psychological Anthropology, San Diego, CA. August 7, 1997.  

The Impossible Professions: Rethinking Psychoanalysis and Social Theory. Invited paper read 
to the conference on Mothering: Diverse Families, Diverse Theories. Women’s Studies 
Program, Brandeis University, April 13, 1997.  

Psychodynamic and Cultural Factors in Immigrant Adaptation. Invited paper read to the 
conference on Immigration and the Sociocultural Remaking of the North American Space. David 
Rockefeller Center for Latin American Studies, Harvard University, April 12, 1997.  

Immigration: The Next Fifty Years. Invited keynote speech read at the opening of the first 
Immigration Center of the Children’s Aid Society, New York, New York. March 13, 1997.  

Immigration and the ‘New’ New Yorkers.  Invited paper read to the Harvard Club of New 
York, March 13, 1997. 
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Everything You Ever Wanted to Know About Immigration but Were Afraid to Ask. Invited 
paper read to the Monthly Latin American Faculty Luncheon, David Rockefeller Center for Latin 
American Studies, Harvard University. March 6, 1996.  

 Immigration Today: The Grammar of a Transnational Malaise. Invited paper read to the NPI, 
Department of Psychiatry, University of California, Los Angeles, January 23, 1997. 

What do Immigrants Want? What does Los Angeles Want? Invited paper read to the Harvard 
Club of Los Angeles, January 23, 1997. 

State Terrors: Immigration in Comparative Perspective. Paper presented to the Annual 
Meeting of the American Anthropological Association.  San Francisco, CA, November 20, 1996.  

Immigration and the Socio-Cultural Remaking of the North American Space: Implications 
Schooling in the 21st Century. Invited paper read to the Initiatives for Children, American 
Academy of Arts and Sciences, Cambridge, November 16, 1996.  

The New Immigration: Implications for Schooling and Society. Invited paper read to the 24th 
Annual Conference of the Texas Association for Bilingual Education, Fort Worth, Texas, 
November 15, 1996. 

Comparative Perspectives on the ‘New Immigration.’ Invited paper read to the Asian 
American Studies Center, University of Houston, Texas, November 14, 1996. 

Psychological Anthropology Today. Invited paper read to ‘The Power of Ideas’ Speaker Series, 
Wheelock College, Boston, November 13, 1996. 

Immigration and Socio-Cultural Remaking of American Democracy: Perspectives from 
Cultural Psychology. Invited paper read to the Program in Human Development Colloquium 
Series, Department of Psychology, Boston University, October 30, 1996. 

Is the New Immigration Good for America? Is the New America Good for Immigrant 
Children? Research on the Schooling and Mental Health of Immigrant Children. Invited paper 
read to the Judge Baker Center, Children’s Hospital, Harvard Medical School, October 23, 1996. 

Immigrants and Refugees in the Space of Post Nationality. Invited paper read to the 
international conference on Civilization and Its Enduring Discontents: Violence and Aggression 
in Psychoanalytic and Anthropological Perspective. Bellagio Study and Conference Center, 
Como, Italy. September 2-6, 1996.  

Cultures Under Siege/Migrants Under Siege. Invited paper read to the international 
conference on Cultures Under Siege: Psychological Anthropology on Violence and Aggression in 
the Late Twentieth Century in Celebration of the 360th Anniversary of Utrecht University. 
Utretch, The Netherlands. August 29-30, 1996.  

New Psychologies, Old Psychologies, Cultural Psychologies. Invited paper read to the 
international conference on New Psychologies.  Stonefield Castle, Tarbert, Loch Fyne, Scotland. 
June 28-July 1, 1996.  
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Immigration and the Collective Anxieties at the End of the Century. The Norbert Elias 
Lecture. Amsterdam School for Social Science Research, The Netherlands. May 28, 1996.  

The Cultural Psychology of Growing Up Latino in America. Invited paper read to the session 
Growing Up American: Dilemmas of the New Second Generation. The American Association 
for the Advancement of Science Annual Meeting, Baltimore. February 10, 1996.  

Immigration and Schooling in Contemporary Societies. Invited paper read to the Culture, 
Psychology, and Education Conference, Harvard Graduate School of Education. January 12, 
1995.  

The Political, Cultural, and Psychological Aspects of Immigration. Invited paper read to the 
Workshop on the Political and Cultural Aspects of Immigration in America, Harvard College. 
December 9, 1995. 

Writing a Grammar of Immigration. Invited paper read to the Monthly Latin American Faculty 
Luncheon, David Rockefeller Center for Latin American Studies, Harvard University. December 
7, 1995.  

Socio-Cultural Distopia and the Issue of Diversity. Invited paper read to the Conference 
Achievement: The Bell Curve is Not and Explanation. The Principals’ Center, Harvard Graduate 
School of Education. October 5, 1995. 

The Cultural Psychology of Immigration. Invited paper read (in absentia) to the Workshop on 
International Migration, Human Services Policies and Health. Granada, Spain,  May 25 & 26, 
1995.  

Psychocultural Perspectives on Anti-Immigration. Invited paper read to the Conference on 
Psychoanalytic Perspectives on Neo-Fascism & Anti-Immigration Politics: Trends in Europe and 
the United States. Co-sponsored by the San Francisco Psychoanalytic Institute's Extension 
Division; the University of California at Berkeley's Center for Western European Studies, 
Doreen B. Townsend Center for the Humanities, and the Health and Medical Sciences Program. 
Alumni House, University of California, Berkeley May 6 & 7, 1995.   

Impossible Attachments: The Need for Strangers and the Immigration Malaise. Invited paper 
presented to the Department of Anthropology, Harvard University, May 1, 1995.  

What is Exclusion Anyway? A Psychocultural Approach to the Other Side of Inclusion. Invited 
paper presented to the Principals' Center Spring Conference, "What is Inclusion Anyway?" 
Harvard University Graduate School of Education, April 27, 1995.  

Immigrant Families: A View from Cultural Psychology. Invited paper presented to the 
Department of Child Study, Tufts University, April 13, 1995.  

Transformations: Generational Discontinuities of Immigration in Transnational Perspective. 
Tenure Review Lecture read to the Harvard University Graduate School of Education, April 6, 
1995.  

Psychoanalysis and Culture. Invited paper read to the Department of Human Development 
and Psychology, Harvard University Graduate School of Education, March 2, 1995.  
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Immigration: Setting the Context. Invited paper read to the Harvard Forum In or Out? 
Immigration and Proposition 187. Harvard University Graduate School of Education, February 
15, 1995.  

Language Minority Adolescents and School Success. Invited paper read to the Conference on 
Academic Achievement for Urban Adolescents. Harvard University Graduate School of 
Education, February 4, 1995.  

California Dreaming: Proposition 187 and the Immigration Delirium. Invited paper read to the 
Colloquium in Human Development, Department of Human Development and Psychology, 
Harvard University Graduate School of Education, December 12, 1994.  

Migration and Motivation. Invited paper read to the Russell Sage Foundation. New York City, 
November 17, 1994.  

Recent Themes in Cultural Psychology. Paper read to the Boston Area Cultural Psychology 
Forum. Harvard University Graduate School of Education, October 14, 1994.  

Migration and the Development of Interethnic Group Relations. Paper read to the Research 
Symposium on the Development of Interethnic Group Relations During Childhood and 
Adolescence. Carnegie Council on Adolescent Development. Washington, DC, September 29, 
1994.  

Democracy and Difference in the Post-Utopian Moment. Paper read (in absentia) to the 
International Conference on Democracy and Difference. University of Cape Town, South Africa, 
May 5-7, 1994.  

The Organization of Hatred. Paper read to the University of California Interdisciplinary 
Psychoanalytic Consortium, UCLA Lake Arrowhead Conference Center, April 22-24, 1994. 

Ethnic Malaise: Schooling Immigrants and Refugees in a Post-Utopian Moment. Paper read to 
the Department of Human Development, Harvard University, March 23, 1994.  

Ethnographic Perspectives in Educational Analysis. Paper read to the International Workshop 
on Ethnographic Perspectives in Educational Analysis in the 1990s (Jointly Sponsored by the 
Unité de Sociologie de L'éducacion, CNRS, Paris and the Fundación "la Caixa"). Barcelona, Spain, 
October 29, 1993.    

Immigrant Cultural Psychology: Methodological Considerations. Paper read to the Department 
of Social Psychology, University of Barcelona, Spain, October 27, 1993.  

Terror at the Fin de Siècle: The Systematization of Hatred in a Paranoid Era. Invited Paper 
read to the Biannual Meeting of the Society for Psychological Anthropology, Montreal, Canada, 
October 8, 1993.  

Migration and Urban Education: The View from Brussels. Paper read (in absentia) to the 
Research Workshop on Educational Change and Educational Knowledge. Department of 
Curriculum and Instruction. University of Wisconsin, Madison, WI, June 18, 1993.  
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Latino Cultural Psychology: Family Life and the Patterning of Achievement Motivation Among 
Mexicans, Mexican Immigrants, Mexican Americans, and non-Hispanic "Mainstream" 
Adolescents. Paper presented to the Department of Psychology, University of California, Santa 
Cruz, CA, May 17, 1993.  

Terror and Mimesis in the Continent of the 'Disappeareds.' Paper presented to the Center for 
Latin American Studies, University of California, Berkeley, CA, April 26, 1993.   

Quo Vadis Anthropology? Partial Answers and a Guided Tour of Violin Playing in Four 
Cultures. Paper presented to the 'Wednesday Evening Seminar,' Center for Advanced Study in 
the Behavioral Sciences, Stanford, CA, April 14, 1993.  

Anxious Neighbors: Immigrant Minorities in Belgium. Paper presented to the Research 
Workshop on Controlling Illegal Immigration: A Global Perspective.  Center for U. S. - Mexican 
Studies, University of California, San Diego, La Jolla, CA, March 18-20, 1993.   

Latino Immigrants in Urban Schools: Psycho-Cultural Perspectives. Paper presented to the 
Conference on Immigrant Students in California Schools. Center for U.S.-Mexican Studies, 
University of California, San Diego, La Jolla, CA, January 23, 1993.  

Hot Wars, Cold Wars, Dirty Wars: Mourning and Memory in the Continent of the 
'Disappears.' Paper presented to the Faculty Colloquium, Department of Anthropology, Stanford 
University, CA, October 19, 1992.  

Immigrants in the U. S and Europe: A Framework for Comparison. Invited paper presented to 
the Graduate Group in Social Relations, University of California, Irvine, CA, May 7, 1992.  

Minority Status and Urban Education: A Theoretical Framework for Comparisons. Paper 
presented to the Annual Meeting of the American Educational Research Association.  San 
Francisco, CA, April 22, 1992.   

Variability in Minority School Performance: Comments on Recent U. S. and European Findings. 
Invited paper presented to the Annual Meeting of the American Educational Research 
Association.  San Francisco, CA, April 23, 1992.   

Tortured Bodies: Towards a Semiotics of the Unspeakable. Invited paper presented to the 
Body Image: A Cross-Cultural Perspective Conference. The UCLA Center for Pacific Rim 
Studies, University of California, Los Angeles, CA, April 4, 1992.   

The Cultural Psychology of Hispanic Immigrants: Implications for Educational Research. Invited 
paper presented the Cultural Diversity: Implications for Schools and Learning Conference. 
Center for Research on the Context of Secondary School Teaching, School of Education, 
Stanford University, Stanford, CA, October 5, 1991.  

Die Grammatik des Terrors: psychosoziale Aspekte der Teleologie des Überlebenden. 
Fallbeispiele in den USA lebender Jugendlicher aus Mittelamerika. Invited paper presented to the 
Fifth Annual Meeting of the Congress on Culture and Psychosocial Conditions in Latin America. 
Department of Psychiatry, University of Hamburg, Germany, September 20, 1991.  
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Migration, Mental Health, and Education: Recent Developments in United States and European 
Research. Invited paper presented to the Biennial Congress of the World Federation for Mental 
Health. Mexico City, Mexico, August 19, 1991.  

Educating Migrant Youths in Europe and the United States. Invited paper presented at the 
congress on Advances in Education. Universidad de las Americas, Mexico City, Mexico, August 
17, 1991.  

The Anthropology of Diversity. Invited paper presented to the IRA Lecture Series, College of 
Health and Human Services, San Diego State University, San Diego, CA, February 26, 1991.  

Studying Fantasy Cross-Culturally: The Thematic Apperception Test in Anthropological 
Research. Invited paper presented to the Institute of Personality Assessment and Research, 
University of California, Berkeley, CA, February 19, 1991.  

Culture, Society and Schooling in Plural Settings: Comparative Dilemmas and Opportunities in 
the 1990s. Invited paper presented to the conference on Recent Contributions to the Study of 
Culture, Society and Schooling in Plural Societies. Division of Education, University of California, 
Davis, CA, October 12, 1990.  

Latin American Systems of Terror and their Aftermath: Anthropological and Psychological 
Perspectives. Invited paper presented to the conference on Children in War. Sigmund Freud 
Center, Hebrew University of Jerusalem, Israel, June 26, 1990. 

Some Psychocultural Strategies for Research with Children in War. Invited paper presented to 
the conference on Children in War. Sigmund Freud Center, Hebrew University of Jerusalem, 
Israel, June 27, 1990. 

Psychological Responses to Political Terror: The Argentine 'Dirty War' Paradigm. Paper 
presented to the Psychoanalytic Interdisciplinary Seminar. Department of Psychiatry, School of 
Medicine, University of California, San Diego, CA, June 12, 1990.  

Comments on the Japanese Experience in Latin America. Invited paper presented to the 
conference on Japan's Relations with Latin America: Implications for the United States. Center 
for Iberian and Latin American Studies, University of California, San Diego, CA, April 27, 1990.  

The Uncanny in the Continent of the 'Disappeareds:' From Mourning to Political Discourse in 
'Dirty War' and Post 'Dirty War' Argentina. Paper presented to an invited session of the 
American Ethnological Society, Atlanta, GA, April 26, 1990. 

Addressing Issues of Race and Culture in the Education of Minority Students: Some 
Reflections on Current U.S. and European Scholarship. Invited paper presented to the 
conference on Addressing Issues of Race, Culture & Gender in the Education of Minority 
Students. Southwest Center for Educational Equity. Palo Alto, CA, March 23rd, 1990.  

Recent Currents in Cultural Anthropology. Invited paper presented to the Annual meeting of 
the International Baccalaureate Society. Los Angeles, CA, February 5th, 1990. 
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Celebrating Diversity: Minority Status and Educational Dilemmas in Europe and the U.S.--
Thoughts on Cross-Cultural Comparisons. Paper presented to the Celebrating Diversity 
Conference. California State Department of Education, State of California. Oakland, CA, January 
19th, 1990.    

Race, Ethnicity and Schooling: Current Themes in U.S. and European Research Findings. Paper 
presented to the Symposium on Race, Ethnicity and Schooling. Division of Education and Center 
for Cooperative Educational Research,  University of California, Davis, CA, January 26th, 1990.  

Towards a Psychosocial Understanding of Responses to Terror: The Case of New Arrivals 
from Central America in a U.S. Inner City. Paper presented to the Research Seminar,  Center 
for US-Mexican Studies. University of California, San Diego, CA, May 31st, 1989.  

Migration, Minority Status and the Future of Europe: Notes on the Prospectives of Cross-
Cultural Comparisons. Paper presented to the Migration and Autonomy Colloquium. Center for 
Western European Studies, Institute of International Studies. University of California, Berkeley, 
CA, March 28th, 1989.  

The Anthropology of Terror. Paper presented to a session of the American Anthropological 
Association 87th Annual Meeting, Phoenix, AZ,  November 16-20, 1988. 

A Grammar of Terror: Psycho-Cultural Responses to State Terrorism in 'Dirty War' and Post 
'Dirty War' Argentina. Paper presented to an invited session of the American Anthropological 
Association 87th Annual Meeting, Phoenix, AZ,  November 16-20, 1988. 

Culture and Motivation.  Paper presented to the Graduate School of Education, Stanford 
University, Stanford, CA, June 8th, 1988. 

Psychocultural Aspects of Masculinity and Paternity in Latin America.  Paper presented to the 
Conference on the Family. Department of Psychology, Sonoma State University, Sonoma, CA, 
May 14th, 1988. 

Psychocultural Aspects of Motivation. Paper presented to the Dean's Seminar. Graduate 
School of Education, Stanford University, Stanford, CA, March 3rd, 1988. 

Against all Odds: Hispanic Immigrants in Inner City Schools.  Paper presented to the Stanford 
Dropout Conference.  Stanford University, Stanford, CA, February 26th, 1988. 

Survivors' Teleology and the Psycho-Cultural Exegesis of Human Motivation.  Paper presented 
to a seminar of the Department of Anthropology, Princeton University, Princeton, NJ, February 
5th, 1988. 

Psychology and Culture in the Study of Human Motivation:  A Theoretical Footnote from a 
Psycho-Social Ethnography.  Paper presented to a seminar of the Department of Anthropology, 
University of California, Los Angeles, CA, January 6th, 1988. 

'Becoming Somebody': Psycho-Cultural Aspects of Motivation among Central American 
Immigrants.  Paper presented to a seminar of the Department of Anthropology, University of 
California, San Diego, CA, October 12th, 1987. 

Case 1:16-cv-04756-NGG-JO   Document 123-5   Filed 12/15/17   Page 91 of 191 PageID #:
 1973

Case 1:18-cv-00068   Document 204-3   Filed in TXSD on 07/21/18   Page 543 of 673



Suárez-Orozco, Marcelo M. Vita 

51 

Some Psycho-Cultural Aspects of Human Motivation.  Paper presented to a Symposium of the 
Linguistic Minority Research Institute, University of California, Santa Barbara, CA, May 16th, 
1987. 

The War to end all Worlds: Children and the Family in the Dirty Side of Argentina's 'Dirty 
War.'  Paper presented to an invited session of the American Ethnological Society, San Antonio, 
TX, May 1st, 1987. 

Hermes in the Barrios: A Psycho-Cultural Critique of Motivation Theory.  Paper presented to 
the Department of Anthropology, The University of Chicago, Chicago, IL, April 27th, 1987. 

Central Americans in the U.S.: A Study of Ethnic Adaptation and Adjustment.  Paper 
presented to the Graduate School of Education, The University of Pennsylvania, PA, April 15th, 
1987. 

Sex and Power in Soccer and War: A Latin America Case Study. Paper presented to the 
University of California Symposium on Sex, Power and Sports: Male Perspectives. Berkeley, CA, 
April 2nd, 1987. 

The Central American Culture of Terror in Thematic Apperception Narratives: A Psycho-
Cultural Interpretation.  Paper presented to a session of the 31st Annual Meeting of the 
Kroeber Anthropological Society. University of California, Berkeley, CA, March 7th, 1987. 

Thinking About Motivation in Cultural Terms.  Paper presented to the Office for Research on 
Educational Equity, Graduate School of Education, University of California, Santa Barbara, CA, 
February 27th, 1987. 

Survival, Guilt and Achievement: Family Dynamics and the Psycho-Social Contexts of 
Motivation among Recent Immigrants from Central America.  Paper presented to Educational 
Policy Studies, School of Education, University of Wisconsin-Madison, WI, June 1986. 

Escape to Freedom: Intra-familial Dynamics among New Arrivals from War-torn Central 
America.  Paper presented to the Anthropology Board of Studies, University of California, Santa 
Cruz, CA, May 1986. 

Immigrant Adaptation: Theoretical Lessons from a Hispanic Case.  Paper presented to an 
invited session of the American Anthropological Association 84th Annual Meeting, Washington, 
D.C., December 4-8, 1985.

Opportunity, Family Dynamics and Achievement:  The Socio-Cultural Context of Motivation
Among Recent Immigrants from Latin America. Paper presented to the University of California 
Symposium on Linguistic Minorities and Education. Tahoe City, CA, May 30th-June 1st, 1985.   

International Migration and Psycho-Social Adaptation:  The Case of the Hispanic Americans. 
Paper presented to the Symposium on Education and Cultural Identity:  Hispanic America and 
Canada.  Institute for International Studies, University of California, Berkeley, CA, April 1985. 

A Psycho-Social Approach to Understanding Hispanic Adaptation to the U.S. Paper presented 
to a session of the American Anthropological Association 83rd Annual Meeting, Denver, CO, 
1984. 
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Hispanic School Problems: An Anthropological Approach.  Paper presented to a session of the 
Kroeber Anthropological Society 28th Annual Meeting, University of California, Berkeley, CA, 
1984. 

Macho Semiotics:  The Image of Women in Latin American Male Folklore.  Paper presented to 
a session of the Kroeber Anthropological Society 27th Annual Meeting, University of California, 
Berkeley, CA, 1983.  

SERVICE 

Chair of the Committee to Review the UCLA Vice Provost for Graduate Education & Dean of 
the Graduate Division, 2016.  

Member of the Executive Advisory Board, UCLA David Geffen School of Medicine Center for 
Child Anxiety Resilience Education and Support [CARES], 2015-  
http://carescenter.ucla.edu/executive-advisory-board   

Trustee, Carnegie Foundation for the Advancement of Teaching, 2015- http://bit.ly/1LJBKLk 

Member of the Advisory Board, X-Prize Global Learning, 2015- http://bit.ly/1KnoWEV  

Member of the Board, Stiftung Universität Hildesheim, Education Research and Teacher 
Quality in Germany, 2015- 

Chair of the Committee to Review the UCLA Vice Provost for International Studies, 2014. 

Member of the Committee to Review the UCLA Dean of Social Sciences, 2014.  

Member of the UC Links Review Committee, University of California. Office of the President, 
2013-  

Member of the Search Committee, Dean UCLA Extension School, 2013. 

Member of the International Scientific Advisory Board, EU Seven Nation Study, Reducing Early 
School Leaving in the European Union, Brussels, 2012-  

EVC-Provost Dean’s Council 2012-  

Member of the Editorial Board, Aztlán: A Journal of Chicano Studies, 2012- 

Member of the UC Links Proposals Review Committee, Office of the President, University of 
California, 2012.  

Member of the Research Advisory Committee, National Academy of Education, 2011-2015. 

Member of the Search Committee, UCLA Extension Dean Search, 2012-13.  
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Member of the Fellowships Committee, The Paul and Daisy Soros Fellowship for New 
Americans, 2011–2012.  

Member of the Admissions Committee, Department of Humanities and Social Sciences in the 
Professions, New York University, 2006-2007, 2007-2008, 2008-2009, and 2009-2010.   

Member of the Faculty Board, New York University Press, 2009-2012. 

Member of the Executive Committee, Center for Latin American and Caribbean Studies, New 
York University, 2009-  

Member of the University-Wide Faculty Advisory Committee on Academic Priorities, New 
York University, 2007-2008. 

Member of the Committee to Review University Professors, New York University, 2008. 

Member of the Search Committee, Department of Communications, New York University, 
2006-2007.  

Member of the Committee to Review University Professors, New York University, 2005. 

Member of the University-Wide Faculty Advisory Committee on Academic Priorities, New 
York University, 2005-2006.  

Member of the Search Committee for the Director, Institute for Human Development and 
Contextual Change, New York University, 2005-2006.  

Member of the Search Committee, Department of Social and Cultural Analysis, Faculty of Arts 
and Sciences, New York University, 2005-2006.  

Member of the Advisory Committee, The Modern Language Association, A Map of Languages 
in the United States, 2005-2009   

Member of the International Scholars Board of Advisors. Facing History and Ourselves, 2005- 

Member of the Board of Directors, The Ross Institute for Advanced Study and Innovation in 
Education, 2005-2010.   

Member of the International Education Search Committee. New York University, 2005. 

Honorary Member of the Board, Ethnos: Investigación y Divulgación en Ciencias Humanas. 
Barcelona, Spain, 2003-  

 Member of the Advisory Board, American Anthropological Association Initiative on 
Understanding Race and Human Variation, 2002-2004.   

Member of the Editorial Advisory Board, Harvard Journal of Hispanic Policy, John F. Kennedy 
School of Government, Harvard University, 2002-2005.  

Member of the Graduate School of Education Dean Search Advisory Committee, Harvard 
University, 2001-2002.  
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Member of the Graduate School of Education Human Development and Psychology Search 
Committee, Harvard University, 2001-2002. 

Member of the Harvard Committee on Employment and Contracting Policies (“Living Wage 
Committee”). (Senior Faculty Representative), Harvard University, 2001.  

Member of the Gender Studies Advisory Committee, Harvard University Graduate School of 
Education, 2001.  

Member of the Advisory Committee, Research Program on Cultural Contact, Russell Sage 
Foundation, 2001-2003 

Member of the Series Advisory Board, Landscapes of Childhood, Wayne State University 
Press, 2000-2007.  

Member of the Professorial Advisory Committee, Judge Baker Children’s Center, Harvard 
Medical School, 2000-2003.  

Member of the Selection Committee, Harvard Fellows on Race, Culture and Education, 
Harvard University Graduate School of Education 2000-2001.  

Member of the Board of Directors, Society for Psychological Anthropology, American 
Anthropological Association, 1998-2001. 

Nominator, MacArthur Fellows Program, The John D. and Catherine T. MacArthur 
Foundation, 1999. 

Member of the Task Force, Weatherhead Center for International Affairs, Harvard University, 
1998-99.  

Member of the Advisory Committee, The Henry A. Murray Research Center of The Radcliffe 
Institutes for Advanced Study, 1997- 2001. 

Member of the Editorial Board, Educational Researcher, American Educational Research 
Association, 1999-2000.  

Member of the International Scientific Board Revista Investigación en Salud, Guadalajara, 
Jalisco, México, 1999-.  

Member of the Faculty Advisory Board, Harvard University Native American Program, 1999-
2003.  

Chair of the Search Committee, Department of Human Development and Psychology. 
Harvard University Graduate School of Education, 1998. 

Member of the American Anthropological Association Cultural Diversity Publication 
Committee, 1997-98.  

Member of the International Education Search Committee, Harvard University Graduate 
School of Education, 1996-97.  
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Member of the Policy Committee. David Rockefeller Center for Latin American Studies, 
Harvard University, 1996-2003.   

Member of the Search Committee. The Robert F. Kennedy Visiting Professorship in Latin 
American Studies. Harvard University, 1996-2003.   

Member of the Steering Committee, Risk and Prevention Program, Harvard University 
Graduate School of Education, 1995-96.   

Advisory Editor, Encyclopedia of American Immigrant Cultures, Human Relations Area Files, 
Yale, 1995-1997.  

Member of the International Advisory Council, Center for U.S.-Mexican Studies, University of 
California, San Diego, 1995-2001.  

Member of the Program Advisory Committee, Spencer Foundation, 1995-1996. 

Member of the Committee on Degrees, Harvard University Graduate School of Education, 
1995-96 and 1996-97.  

Member of the Faculty Recruiting Committee, Harvard University Graduate School of 
Education, 1995-96 & 1997-98.  

Senior Advisory Review Panel, Cultural Anthropology, National Science Foundation, 1994. 

Member of the Committee on International Education, Harvard University Graduate School of 
Education, 1994-1995.  

Outside Ph. D. Examiner, Department of Social Psychology, University of Barcelona (Spain), 
July and October 1993.  

Associate Editor, Anthropology and Education Quarterly, 1988 to 1992. 

Member of the Academic Advisory Council, Center for U.S.-Mexican Studies, University of 
California, San Diego, 1988 to 1990. 

Contributing Editor, The Journal of Psychohistory, 1988. 

Member of the Advisory Committee, Center for Iberian and Latin American Studies [CILAS], 
University of California, San Diego, 1988 to 1995.  

Member of the Faculty Graduate Group in Latin American Studies, CILAS, University of 
California, San Diego, 1988 to 1995. 

Member of the Faculty Group in Teacher Education, University of California, San Diego, 1988-
1995.  

Member of the Executive Committee, CILAS, University of California, San Diego, 1989 to 
1995.  
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Member of the Committee, Urban Studies Program, University of California, San Diego, 1990 
to 1995. 

Convening Member, Center for German and European Studies, University of California, 
Berkeley, 1991-1994.  

Graduate Advisor, Department of Anthropology, University of California, San Diego, 1993 to 
1994.   

Undergraduate Advisor, Department of Anthropology, University of California, San Diego, 
1988-1989 and 1989-1990.  

AWARDS, FELLOWSHIPS, GRANTS & GIFTS 

  The Capital Campaign for UCLA GSE&IS (Chancellorian Goal of 70 Million by 2019; raised $77 
million by 2017)  

Ford Foundation [Bridging the Compassion Gap] (Grant 2017-18,  $1,000,000) 

Carnegie Corporation of New York [The UCLA School Network] (Grant 2016-2018, 
$1,500,000) 

  Mrs. Courtney Ross [Humanism and Mass Migration] (Gift 2016, $75,000)  

  Anonymous [Humanism and Mass Migration] (Gift 2016, $50,000) 

  Spencer Foundation [Humanism and Mass Migration] (Grant 2016, $35,000) 

  W. T. Grant Foundation [Humanism and Mass Migration] (Grant 2016, $25,000) 

  Ford Foundation [Changing the Immigration Narrative] (Grant 2015-16,  $100,000) 

  The Spencer Foundation [Immigration, Social Cohesion, and Cultural Sustainability] Grant 
2013-14, $50,000) 

  Ford Foundation [The UndocuScholar Survey] (Grant 2013-14,  $100,000) 

  Anonymous [The UndocuScholar Survey] (Grant 2013-14, 32,000) 

   William T. Grant Foundation [The Role of Settings on Relational and Academic Engagement 
for Latino Community College Students] (Grant 2012-2013,  $25,000) 

   Ford Foundation [Research on Immigrants in Community College] (Grant 2011-12,  $350,000) 

Carnegie Corporation of New York [Civic Trust and Engagement among Immigrant Youth: a 
Pilot Study] (Grant 2011-12, $325,000) 
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William T. Grant Foundation [The Role of Settings on Relational and Academic Engagement 
for Latino Community College Students] (Grant 2010-2012,  $499,201) 

The Richard Fisher Membership, Institute for Advanced Study, Princeton, NJ (Fellowship, 
2009-2010) 

Covering Immigration: Academic and Journalistic Perspectives. Western Union Foundation. 
(Grant 2008-2009, $10,000) 

Pathways to Opportunity for the Children of Immigrants in North America and Europe. 
Western Union Foundation. (Grant 2008-2009, $75,000) 

The Bank of Sweden Tercentenary Foundation (Riksbankens Jubileumsfond, RJ), Electrum 
Foundation / Kista Science City, Microsoft, Swedish Research Council (Vetenskapsrådet) (with 
others) [Globalization and Learning] (Grant 1.2 M. Swedish Crowns) 

William T. Grant Foundation [Longitudinal Immigrant Student Adaptation] (Grant 2003-2004 
$15,000) 

Mrs. Courtney Ross Holst [Education for Globalization] (Gift 2003, $30,000) 

William T. Grant Foundation [Longitudinal Immigrant Student Adaptation] (Grant 2003-2004 
$25,000) 

Mrs. Courtney Ross Holst [Education for Globalization] (Gift 2002, $70,000) 

Harvard University Provost’s Fund for Interfaculty Initiatives [Immigration and Well-Being] 
(Grant 2000-20001, $75,000)  

Rockefeller Foundation of New York City [The New Americas] (Grant 2002-2006, $245,000) 

David Rockefeller Center for Latin American Studies, Harvard University (with Howard 
Gardner) [Education for Globalization] (Grant 2002 $5,000)  

Dean’s Venture Fund, Graduate School of Education, Harvard University (with Howard 
Gardner) [Education for Globalization] (Grant 2002, $29,500) 

Spencer Foundation (with Carola Suárez-Orozco) [Longitudinal Immigrant Student 
Adaptation] (Grant 2002-2003, $380,800) 

William T. Grant Foundation (with Carola Suárez-Orozco) [Longitudinal Immigrant Student 
Adaptation] (Grant 2001-2002 $200,000) 

Spencer Foundation (with Carola Suárez-Orozco) [Longitudinal Immigrant Student 
Adaptation] (Grant 2001-2002, $50,000) 

Spencer Foundation [Latinos in the 21st Century: Mapping the Research Agenda] (Grant 2000-
2001, $40,000) 

Harvard University Provost’s Fund for Interfaculty Initiatives [Latinos in the 21st Century: 
Mapping the Research Agenda] (Grant 2000-20001, $10,000)  
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William T. Grant Foundation (with Carola Suárez-Orozco) [Longitudinal Immigrant Student 
Adaptation] (Grant 1999-2001, $492,913) 

Spencer Foundation (with Carola Suárez-Orozco) [Longitudinal Immigrant Student 
Adaptation] (Grant 1997-2002, $479,100) 

National Science Foundation (with Carola Suárez-Orozco) [Longitudinal Immigrant Student 
Adaptation] (Grant 1997-2002, $768,129)  

William T. Grant Foundation (with Carola Suárez-Orozco) [Longitudinal Immigrant Student 
Adaptation] (Grant 1997-2000, $462.584)  

Carnegie Corporation (with others) [Children’s Studies at Harvard] (Grant, 1997-1999, over 
$1,000,000).   

David Rockefeller Center for Latin American Studies, Harvard University [Immigration and the 
Sociocultural Remaking of the North American Space] (Grant, 1997-1998)  

The Center for International Affairs, Harvard University [New Developments in Mexican 
Immigration to the United States] (Grant, 1997-1998)  

Bellagio Study and Conference Center, The Rockefeller Foundation, Como, Italy [Social 
Violence in Interdisciplinary Perspectives]  (Residency Fellowship September, 1996)  

Spencer Foundation [Migration and Urban Education: The Case of Mexican-Americans] 
(Grant, 1992-1993)  

Center for Advanced Study in the Behavioral Sciences, Stanford, (Fellowship 1992-1993) 

Center for German and European Studies, University of California, Berkeley [Migration and 
Urban Education: U. S./ Europe Comparisons] (Grants,1991-1992 and 1992-1993) 

National Science Foundation (with others) [Controlling Immigration: A Global Perspective] 
(Grant, 1991-1993)   

Mellon Foundation Grant [Comparative Political Economy of Immigration] (Grant,1991-1992)  

Chancellor's Summer Faculty Fellowship, University of California, San Diego (1990)   

Academic Senate Research Grant, University of California, San Diego (1990) 

University of California Consortium on Mexico and the United States [UC-MEXUS] Grants 
(Grants, 1990 and 1991)   

Academic Senate Research Grant, University of California, San Diego (1989) 

Academic Senate Research Grant, University of California, San Diego (1988) 

American Educational Research Association (Division G) Best Doctoral Dissertation Award 
(1988) 
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Tinker Field Research Grant (1988) 

The Robert H. Lowie Graduate Scholarship, University of California, Berkeley (1985-1986) 

The University of California Regents Fellowship (1983-1984) 

The Wollemberg Scholarship, University of California, Berkeley (1980) 

Phi Beta Kappa 

The Undergraduate and Graduate Scholastic Honor Society, University of California, Berkeley 

HONORS 

   Member of the American Academy of Arts and Sciences (Elected April 2014) 

The Virginia and Warren Stone Prize, Awarded Annually by Harvard University Press for an 
Outstanding Book on Education and Society, 2008  

Orden Mexicana del Águila Azteca (The Mexican Order of the Aztec Eagle), 2006 

New York’s 25 Most Influential Hispanics El Diario, New York City, 2005 

   Member of the National Academy of Education (Elected April 2004)  

America’s 100 Most Influential Hispanics. Hispanic Business Magazine, 2001  

  Master of Arts, Honoris Causa, Harvard University (1995) 

  ALANA (African, Latino, Asian and Native American) Outstanding Faculty Member 
Recognition Award. Harvard University (1995)  

  Social Policy Book Award, Society for Research on Adolescents, 1996 (For Transformations: 
Immigration, Family Life, and Achievement Motivation Among Latino Adolescents.  Carola E. and 
Marcelo M. Suárez-Orozco. Stanford, CA: Stanford University Press. 1995)  

  The R. Boyer Award for Outstanding Research in Psychological Anthropology, University of 
California, Berkeley (1986) 
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COURSES 

Fiat Lux Seminar: Reimagining Urban Education, UCLA  
Globalization and Education, NYU Abu Dhabi 
Culture and Human Development; Globalization and Education  
Good Work in the Global Era (with Howard Gardner)  
Psychological Anthropology; Cultural Psychology 
Anthropology and Education;  
Psycho-Social Problems in Changing Cultures; 
Fieldwork Methods; Comparison of Cultures; 
Immigration, Ethnicity, and Education;  
Latino Cultures;   
Introduction to Cultural Anthropology;  
Latin American Societies and Cultures; 
Contemporary Central America; Folklore;  
Themes in Cross-Cultural Psychiatry (UCSD School of Medicine). 

PERSONAL DATA 

Citizenship:  U.S. (born in Lomas de Zamora, Argentina, September 21, 1956) 

Civil Status:  Married to Carola Suárez-Orozco in January 1977.  We have two children, 
Marisa Suárez-Orozco (born in San Francisco, CA, 12/31/1983) and Lucas Suárez-Orozco (born 
in San Diego, CA, 3/9/1990) 

REFERENCES 

Danielle Allen, Director, Edmond J. Safra Center for Ethics at Harvard University 
Professor, Department of Government and Graduate School of Education, Harvard University 

James A. Banks, The Kerry and Linda Killinger Endowed Chair in Diversity Studies and 
Director of the Center for Multicultural Education at the University of Washington, Seattle 

Gene Block, UCLA Chancellor  

John H. Coatsworth, Provost of Columbia University 

Howard Gardner, The John H. and Elisabeth A. Hobbs Professor of Cognition and Education, 
Harvard University, Graduate School of Education 

Kathleen McCartney, President, Smith College 
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Gary Orfield, Professor of Education, Law, Political Science and Urban Planning & Co-
Director, Civil Rights Project/Proyecto Derechos Civiles at UCLA 

Cristina M. Rodríguez, Professor of Law, Yale Law School 

Roberto Suro, Professor of Communication, the Annenberg School for Communication & 
Journalism; Professor of Policy, School of Policy, Planning and Development; and Director The 
Tomás Rivera Policy Institute University of Southern California 

Scott Waugh, UCLA Provost and Executive Vice Chancellor  

Mary Waters, The M. E. Zuckerman Professor of Sociology, Harvard University 

* Refereed Publication

July 2017 
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EXHIBIT U 
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JEFFREY M. DAVIDSON (SBN 248620) 
ALAN BERSIN (SBN 63874) 
COVINGTON & BURLING LLP 
One Front Street, 35th Floor 
San Francisco, CA 94111-5356 
Telephone: (415) 591-6000 
Facsimile: (415) 591-6091 
Email: jdavidson@cov.com, 
abersin@cov.com 
Attorneys for Plaintiffs The Regents of the 
University of California and Janet Napolitano, in 
her official capacity as President of the 
University of California 

THEODORE J. BOUTROUS, JR. (SBN 132099) 
ETHAN D. DETTMER (SBN 196046) 
JESSE S. GABRIEL (SBN 263137) 
GIBSON, DUNN & CRUTCHER LLP  
333 South Grand Avenue 
Los Angeles, CA 90071-3197 
Telephone: (213) 229-7000 
Facsimile: (213) 229-7520 
Email: tboutrous@gibsondunn.com, 
edettmer@gibsondunn.com, 
jgabriel@gibsondunn.com 
Attorneys for Plaintiffs Dulce Garcia, Miriam 
Gonzalez Avila, Saul Jimenez Suarez, Viridiana 
Chabolla Mendoza, Norma Ramirez, and Jirayut 
Latthivongskorn 

XAVIER BECERRA 
Attorney General of California 
MICHAEL L. NEWMAN 
Supervising Deputy Attorney General 
JAMES F. ZAHRADKA II (SBN 196822) 
1515 Clay Street, 20th Floor 
P.O. Box 70550 
Oakland, CA 94612-0550 
Telephone: (510) 879-1247 
Email: James.Zahradka@doj.ca.gov 
Attorneys for Plaintiff State of California 

JOSEPH W. COTCHETT (SBN 36324) 
NANCY L. FINEMAN (SBN 124870) 
COTCHETT, PITRE & McCARTHY, LLP 
San Francisco Airport Office Center 
840 Malcolm Road, Suite 200 
Burlingame, CA 94010 
Telephone: (650) 697-6000 
Facsimile: (650) 697-0577 
Email: nfineman@cpmlegal.com 
Attorneys for Plaintiff City of San Jose 

JONATHAN WEISSGLASS (SBN 185008)  
STACEY M. LEYTON (SBN 203827) 
ERIC P. BROWN (SBN 284245)  
ALTSHULER BERZON LLP 
177 Post Street, Suite 300  
San Francisco, CA 94108 
Telephone: (415) 421-7151 
Facsimile: (415) 362-8064  
Email: jweissglass@altber.com 
Attorneys for Plaintiffs County of Santa Clara and 
Service Employees International Union Local 521 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA 

SAN FRANCISCO DIVISION 

THE REGENTS OF THE UNIVERSITY OF 
CALIFORNIA and JANET NAPOLITANO, 
in her official capacity as President of the 
University of California, 

Plaintiffs, 

v. 

U.S. DEPARTMENT OF HOMELAND 
SECURITY and ELAINE DUKE, in her 
official capacity as Acting Secretary of the 
Department of Homeland Security, 

Defendants. 

CASE NO. 17-CV-05211-WHA 

DECLARATION OF EMILY NISHI 
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STATE OF CALIFORNIA, STATE OF 
MAINE, STATE OF MARYLAND, and 
STATE OF MINNESOTA, 

Plaintiffs, 

v. 

U.S. DEPARTMENT OF HOMELAND 
SECURITY, ELAINE DUKE, in her official 
capacity as Acting Secretary of the Department 
of Homeland Security, and the UNITED 
STATES OF AMERICA, 

Defendants. 

CASE NO. 17-CV-05235-WHA 

CITY OF SAN JOSE, a municipal corporation, 

Plaintiffs, 

v. 

DONALD J. TRUMP, President of the United 
States, in his official capacity, ELAINE C. 
DUKE, in her official capacity, and the 
UNITED STATES OF AMERICA, 

Defendants. 

CASE NO. 17-CV-05329-WHA 

DULCE GARCIA, MIRIAM GONZALEZ 
AVILA, SAUL JIMENEZ SUAREZ, 
VIRIDIANA CHABOLLA MENDOZA, 
NORMA RAMIREZ, and JIRAYUT 
LATTHIVONGSKORN, 

Plaintiffs, 

v. 

UNITED STATES OF AMERICA, DONALD 
J. TRUMP, in his official capacity as President
of the United States, U.S. DEPARTMENT OF
HOMELAND SECURITY, and ELAINE
DUKE, in her official capacity as Acting
Secretary of Homeland Security,

Defendants. 

CASE NO. 17-CV-05380-WHA 
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COUNTY OF SANTA CLARA and 
SERVICE EMPLOYEES INTERNATIONAL 
UNION LOCAL 521, 

Plaintiffs, 

v. 

DONALD J. TRUMP, in his official capacity 
as President of the United States, JEFFERSON 
BEAUREGARD SESSIONS, in his official 
capacity as Attorney General of the United 
States; ELAINE DUKE, in her official 
capacity as Acting Secretary of the Department 
of Homeland Security; and U.S. 
DEPARTMENT OF HOMELAND 
SECURITY, 

Defendants. 

CASE NO. 17-CV-05813-WHA 
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U.S. Department of

Homeland Security

Frequently Asked Questions:
Rescission Of Deferred Action For
Childhood Arrivals (DACA)
Release Date:  September 5, 2017

En español (https://www.dhs.gov/news/2017/09/05/preguntas-frecuentes-anulaci-n-de-la-acci-n-diferida-para-los-

llegados-en-la)

The following are frequently asked questions on the September 5, 2017 Rescission of the

Deferred Action for Childhood Arrivals (DACA) Program.

Q1: Why is DHS phasing out the DACA program?

A1: Taking into consideration the federal court rulings in ongoing litigation, and the

September 4, 2017 letter from the Attorney General, it is clear that program should be

terminated. As such, the Acting Secretary of Homeland Security rescinded the June 15, 2012

memorandum establishing the DACA program. Please see the Attorney General’s letter and

the Acting Secretary of Homeland Security’s memorandum for further information on how this

decision was reached.

Q2: What is going to happen to current DACA holders?

A2: Current DACA recipients will be permitted to retain both the period of deferred action and

their employment authorization documents (EADs) until they expire, unless terminated or

revoked. DACA benefits are generally valid for two years from the date of issuance.

Q3: What happens to individuals who currently have an initial

DACA request pending?

A3:  Due to the anticipated costs and administrative burdens associated with rejecting all

pending initial requests, USCIS will adjudicate—on an individual, case-by-case basis—all

   Official website of the Department of Homeland Security
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properly filed DACA initial requests and associated applications for EADs that have been

accepted as of September 5, 2017.

Q4: What happens to individuals who currently have a request

for renewal of DACA pending?

A4: Due to the anticipated costs and administrative burdens associated with rejecting all

pending renewal requests, USCIS adjudicate—on an individual, case-by-case basis—properly

filed pending DACA renewal requests and associated applications for Employment

Authorization Documents from current beneficiaries that have been accepted as of September

5, 2017, and from current beneficiaries whose benefits will expire between September 5, 2017

and March 5, 2018 that have been accepted as of October 5, 2017.  USCIS will reject all

requests to renew DACA and associated applications for EADs filed after October 5, 2017.

Q5: Is there still time for current DACA recipients to file a

request to renew their DACA?

A5: USCIS will only accept renewal requests and associated applications for EADs for the class

of individuals described above in the time period described above.

Q6: What happens when an individual’s DACA benefits expire

over the course of the next two years? Will individuals with

expired DACA be considered illegally present in the country?

A6: Current law does not grant any legal status for the class of individuals who are current

recipients of DACA. Recipients of DACA are currently unlawfully present in the U.S. with their

removal deferred.  When their period of deferred action expires or is terminated, their removal

will no longer be deferred and they will no longer be eligible for lawful employment.

Only Congress has the authority to amend the existing immigration laws.

Q7: Once an individual’s DACA expires, will their case be

referred to ICE for enforcement purposes?

A7: Information provided to USCIS in DACA requests will not be proactively provided to ICE

and CBP for the purpose of immigration enforcement proceedings, unless the requestor meets

the criteria for the issuance of a Notice To Appear or a referral to ICE under the criteria set

forth in USCIS’ Notice to Appear guidance (www.uscis.gov/NTA (http://www.uscis.gov/NTA) ). This

policy, which may be modified, superseded, or rescinded at any time without notice, is not
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intended to, does not, and may not be relied upon to create any right or benefit, substantive

or procedural, enforceable by law by any party in any administrative, civil, or criminal matter.

Q8: Will USCIS share the personal information of individuals

whose pending requests are denied proactively with ICE for

enforcement purposes?

A8: Generally, information provided in DACA requests will not be proactively provided to other

law enforcement entities (including ICE and CBP) for the purpose of immigration enforcement

proceedings unless the requestor poses a risk to national security or public safety, or meets

the criteria for the issuance of a Notice To Appear or a referral to ICE under the criteria. This

policy, which may be modified, superseded, or rescinded at any time without notice, is not

intended to, does not, and may not be relied upon to create any right or benefit, substantive

or procedural, enforceable by law by any party in any administrative, civil, or criminal matter.

Q9: Can deferred action received pursuant to DACA be

terminated before it expires?

A9: Yes. DACA is an exercise of deferred action which is a form of prosecutorial discretion.

Hence, DHS will continue to exercise its discretionary authority to terminate or deny deferred

action at any time when immigration officials determine termination or denial of deferred

action is appropriate.

Q10: Can DACA recipients whose valid EAD is lost, stolen or

destroyed request a new EAD during the phase out?

A10: If an individual’s still-valid EAD is lost, stolen, or destroyed, they may request a

replacement EAD by filing a new Form I-765.  

Q11: Will DACA recipients still be able to travel outside of the

United States while their DACA is valid?

A11: Effective September 5, 2017, USCIS will no longer approve any new Form I-131

applications for advance parole under standards associated with the DACA program. Those

with a current advance parole validity period from a previously-approved advance parole

application will generally retain the benefit until it expires. However, CBP will retain the

authority it has always exercised in determining the admissibility of any person presenting at

the border. Further, USCIS retains the authority to revoke or terminate an advance parole

document at any time.
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Q12: What happens to individuals who have pending requests

for advance parole to travel outside of the United States?

A12: USCIS will administratively close all pending Form I-131 applications for advance parole

under standards associated with the DACA program, and will refund all associated fees.

Q13: How many DACA requests are currently pending that will

be impacted by this change? Do you have a breakdown of these

numbers by state?

A13:  There were 106,341 requests pending as of August 20, 2017 – 34,487 initial requests and

71,854 renewals.  We do not currently have the state-specific breakouts.

Q14: Is there a grace period for DACA recipients with EADs

that will soon expire to make appropriate plans to leave the

country?

A14: As noted above, once an individual’s DACA and EAD expire—unless in the limited class of

beneficiaries above who are found eligible to renew their benefits—the individual is no longer

considered lawfully present in the United States and is not authorized to work.  Persons

whose DACA permits will expire between September 5, 2017 and March 5, 2018 are eligible to

renew their permits. No person should lose benefits under this memorandum prior to March 5,

2018 if they properly file a renewal request and associated application for employment

authorization.

Q15: Can you provide a breakdown of how many DACA EADs

expire in 2017, 2018, and 2019?

A15:  From August through December 2017, 201,678 individuals are set to have their

DACA/EADs expire. Of these individuals, 55,258 already have submitted requests for renewal of

DACA to USCIS.

In calendar year 2018, 275,344 individuals are set to have their DACA/EADs expire. Of these

275,344 individuals, 7,271 have submitted requests for renewal to USCIS.

From January through August 2019, 321,920 individuals are set to have their DACA/EADs

expire. Of these 321,920 individuals, eight have submitted requests for renewal of DACA to

USCIS.
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Q16: What were the previous guidelines for USCIS to grant

DACA?

A16: Individuals meeting the following categorical criteria could apply for DACA if they:

Were under the age of 31 as of June 15, 2012;

Came to the United States before reaching their 16th birthday;

Have continuously resided in the United States since June 15, 2007, up to the

present time;

Were physically present in the United States on June 15, 2012, and at the time of

making their request for consideration of deferred action with USCIS;

Had no lawful status on June 15, 2012;

Are currently in school, have graduated, or obtained a certificate of completion from

high school, have obtained a General Educational Development (GED) certificate, or are

an honorably discharged veteran of the Coast Guard or Armed Forces of the United

States; and

Have not been convicted of a felony, significant misdemeanor, three or more other

misdemeanors, and do not otherwise pose a threat to national security or public safety.

Topics:  Border Security (/topics/border-security) , Deferred Action (/topics/deferred-action)

Keywords:  DACA (/keywords/daca) , Deferred Action for Childhood Arrivals (/keywords/deferred-action-childhood-arrivals)
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Frequently Asked Questions: Rejected DACA Requests

Specific guidance will be provided soon about the steps that a DACA recipient must take to resubmit his or her renewal
request to USCIS if the filing was rejected due to U.S. Postal Service mail-service delays.

Q1: Are any new DACA requests being accepted? 
A1: No. The DACA policy for accepting new, initial DACA requests ended on Sept. 5, 2017. 

Q2: Can I still submit a DACA renewal request? 
A2: No. The due date for DACA renewal requests was Sept. 5, 2017 for recipients whose DACA expired before Sept. 5, 2017, and
Oct. 5, 2017 for recipients whose DACA expired between Sept. 5, 2017 and March 5, 2018.

Q3: I believe that my DACA request was delivered by the deadline , but since it wasn’t officially “received” by USCIS
until the following day, my request was rejected and returned to me . What do I need to do to have my DACA request
reconsidered? 
A3: USCIS will identify you and will send you a letter inviting you to resubmit your DACA request. You will have 33 days from
the date of the letter to resubmit your request. You may wish to keep a copy of all materials included in your resubmission . 
USCIS expects to be able to identify and send letters to all persons in this situation . 

Q4: I believe that my DACA request was delivered by the  deadline, but since it wasn’t officially “received” by USCIS
until the following day, my request was rejected and returned to me .  However, I haven’t been contacted by USCIS to
resubmit my DACA request.  What should I do? 
A4: If you believe your DACA request was delivered by the filing deadline but have not been contacted by USCIS to resubmit
your request, you may contact Lockbox Support and explain your situation prior to resubmitting your package for
reconsideration. To contact Lockbox Support please email lockboxsupport@uscis.dhs.gov.  Provide any information you feel
is relevant to your belief that your DACA request was received by USCIS in a timely manner. 

Q5: What will happen if my current DACA expires before my renewal is processed ?  Will I be at risk of removal while
this issue is being resolved? 
A5: Consistent with longstanding USCIS policy, you will not have deferred action if there is a gap of time between the end of
your current DACA and the agency’s adjudication of your renewal request. Therefore it is very important for you to resubmit
your renewal request as soon as possible . 

Information provided to USCIS for the DACA process will not make you an immigration priority for that reason alone . That
information will only be proactively provided to ICE or CBP if the requestor meets the criteria for the issuance of a Notice To
Appear or a referral to ICE under the criteria set forth in USCIS ’ Notice to Appear guidance (www.uscis.gov/NTA). This
information-sharing policy has not changed in any way since it was first announced , including as a result of the Sept. 5, 2017
memo starting a wind-down of the DACA policy.  This policy, which may be modified, superseded, or rescinded at any time
with or without notice (as has always been the case, and is noted in the archived USCIS DACA FAQs ), is not intended to, does
not, and may not be relied upon to create any right or benefit, substantive or procedural, enforceable by law by any party in
any administrative, civil, or criminal matter.

Q6: If my DACA renewal request is approved a�er expiration of my current DACA, will the renewed deferred action
apply retroactively? 
A6: No. In accordance with longstanding policy, an approved DACA request will not apply retroactively. An individual’s
deferred action under the DACA policy begins the day USCIS approves the renewal request and is generally valid for two years
from the date of issuance.

Q7: I submitted my renewal request on time , but it was rejected by USCIS for other reasons .  Can I resubmit it again? 
A7: If USCIS rejected your timely filed renewal request because it was not properly filed , that is a valid reason for rejection
and it will not be reconsidered.  However, if you believe your request was improperly rejected , i.e., it did include all required
documents and information, and was properly signed and accompanied by the required fee or approved fee exemption , you
may contact Lockbox Support for more information .  The email address for Lockbox Support is
lockboxsupport@uscis.dhs.gov.  Please be prepared to identify and provide a detailed description of the error you believe
was made.  If you identify a clear error by USCIS in the processing of your renewal request, USCIS may exercise its discretion
to review your request again.
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*****

The above FAQs, which may be modified, superseded, or rescinded at any time with or without notice , are not intended to, do
not, and may not be relied upon to create any right or benefit, substantive or procedural, enforceable by law by any party in
any administrative, civil, or criminal matter.

Last Reviewed/Updated: 11/30/2017
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From the Press Office
Speeches & Remarks

Press Briefings

Statements & Releases

Nominations & Appointments

Presidential Actions

Legislation

Disclosures

For Immediate Release February 16, 2017

The White House
Office of the Press Secretary

Remarks by President Trump in 
Press Conference 

East Room

12:55 P.M. EST

THE PRESIDENT:  Thank you very much.  I just wanted to begin by mentioning that 
the nominee for Secretary of the Department of Labor will be Mr. Alex Acosta.  He 
has a law degree from Harvard Law School, was a great student.  Former clerk for 
Justice Samuel Alito.  And he has had a tremendous career.  He's a member, and 
has been a member, of the National Labor Relations Board, and has been through 
Senate confirmation three times, confirmed -- did very, very well.  And so Alex, I've 

the WHITE HOUSE PRESIDENT DONALD J. TRUMP
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wished him the best.  We just spoke.  And he's going to be -- I think he'll be a 
tremendous Secretary of Labor. 

And also, as you probably heard just a little while ago, Mick Mulvaney, former 
congressman, has just been approved -- weeks late, I have to say that.  Weeks, 
weeks late.  Office of Management and Budget.  And he will be, I think, a fantastic 
addition.  Paul Singer has just left.  As you know, Paul was very much involved with 
the anti-Trump, or, as they say, "Never Trump."  And Paul just left and he's given us 
his total support.  And it's all about unification.  We're unifying the party, and 
hopefully we're going to be able to unify the country.  It's very important to me.  I've 
been talking about that for a long time, but it's very, very important to me.  So I 
want to thank Paul Singer for being here and for coming up to the office.  He was a 
very strong opponent, and now he's a very strong ally.  And I appreciate that.

I think I'll say a few words, and then we'll take some questions.  And I had this time 
-- we've been negotiating a lot of different transactions to save money on contracts 
that were terrible, including airplane contracts that were out of control and late 
and terrible.  Just absolutely catastrophic in terms of what was happening.  And 
we've done some really good work.  We're very proud of that.  

And then right after that, you prepare yourselves and we'll do some questions -- 
unless you have no questions.  That's always a possibility.  

I'm here today to update the American people on the incredible progress that has 
been made in the last four weeks since my inauguration.  We have made incredible 
progress.  I don’t think there's ever been a President elected who, in this short 
period of time, has done what we've done.  

A new Rasmussen poll, in fact -- because the people get it; much of the media 
doesn’t get it.  They actually get it, but they don’t write it -- let's put it that way.  But 
a new Rasmussen poll just came out just a very short while ago, and it has our 
approval rating at 55 percent and going up.  The stock market has hit record 
numbers, as you know.  And there has been a tremendous surge of optimism in the 
business world, which is -- to me means something much different than it used to. 
 It used to mean, oh, that's good.  Now it means that's good for jobs.  Very different. 
 Plants and factories are already starting to move back into the United States and 
big league -- Ford, General Motors, so many of them.  

I'm making this presentation directly to the American people with the media 
present, which is an honor to have you this morning, because many of our nation's 
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reporters and folks will not tell you the truth and will not treat the wonderful 
people of our country with the respect that they deserve.  And I hope going forward 
we can be a little bit different, and maybe get along a little bit better, if that's 
possible.  Maybe it's not, and that's okay too. 

Unfortunately, much of the media in Washington, D.C., along with New York, Los 
Angeles, in particular, speaks not for the people but for the special interests and for 
those profiting off a very, very obviously broken system.  The press has become so 
dishonest that if we don’t talk about it, we are doing a tremendous disservice to the 
American people -- tremendous disservice.  We have to talk about it to find out 
what's going on, because the press honestly is out of control.  The level of 
dishonesty is out of control.

I ran for President to represent the citizens of our country.  I am here to change the 
broken system so it serves their families and their communities well.  I am talking, 
and really talking, on this very entrenched power structure, and what we're doing is 
we're talking about the power structure, we're talking about its entrenchment.  As a 
result, the media is going through what they have to go through to oftentimes 
distort -- not all the time -- and some of the media is fantastic, I have to say; they're 
honest and fantastic.  But much of it is not -- the distortion.  And we'll talk about it, 
and you'll be able to ask me questions about it.

But we're not going to let it happen, because I'm here again to take my message 
straight to the people.  As you know, our administration inherited many problems 
across government and across the economy.  To be honest, I inherited a mess -- it’s 
a mess -- at home and abroad.  A mess.  Jobs are pouring out of the country.  You 
see what’s going on with all of the companies leaving our country, going to Mexico 
and other places -- low-pay, low-wages.  Mass instability overseas, no matter where 
you look.  The Middle East, a disaster.  North Korea -- we’ll take care of it, folks. 
 We're going to take care of it all.  I just want to let you know I inherited a mess.  

Beginning on day one, our administration went to work to tackle these challenges. 
 On foreign affairs, we've already begun enormously productive talks with many 
foreign leaders -- much of it you've covered -- to move forward toward stability, 
security, and peace in the most troubled regions of the world, which there are 
many.

We've had great conversations with the United Kingdom -- and meetings -- Israel, 
Mexico, Japan, China, and Canada.  Really, really productive conversations.  I would 
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say far more productive than you would understand.  We've even developed a new 
council with Canada to promote women’s business leaders and entrepreneurs.  It's 
very important to me, very important to my daughter Ivanka.  

I have directed our defense community, headed by our great general, now 
Secretary Mattis -- he’s over there now, working very hard -- to submit a plan for the 
defeat of ISIS, a group that celebrates the murder and torture of innocent people in 
large sections of the world.  It used to be a small group, and now it’s in large 
sections of the world.  They've spread like cancer.  ISIS has spread like cancer. 
 Another mess I inherited.  

And we have imposed new sanctions on the nation of Iran, who’s totally taken 
advantage of our previous administration.  And they're the world’s top sponsor of 
terrorism.  And we're not going to stop until that problem is properly solved.  And 
it’s not properly solved now.  It’s one of the worst agreements I’ve ever seen drawn 
by anybody.  

I’ve ordered plans to begin for the massive rebuilding of the United States military. 
 I’ve had great support from the Senate.  I’ve had great support from Congress 
generally.  We've pursued this rebuilding in the hopes that we will never have to use 
this military.  And I will tell you that is my -- I would be so happy if we never had to 
use it.  But our country will never have had a military like the military we're about to 
build and rebuild.  We have the greatest people on Earth in our military, but they 
don't have the right equipment.  And their equipment is old.  I used it, I talked about 
it at every stop.  Depleted -- it’s depleted.  It won’t be depleted for long.  

And I think one of the reasons I’m standing here instead of other people is that, 
frankly, I talked about we have to have a strong military.  We have to have strong 
law enforcement also.  So we do not go abroad in the search of war.  We really are 
searching for peace, but it’s peace through strength.  

At home, we have begun the monumental task of returning the government back to 
the people on a scale not seen in many, many years.  In each of these actions, I’m 
keeping my promises to the American people.  These are campaign promises. 
 Some people are so surprised that we're having strong borders.  Well, that's what 
I’ve been talking about for a year and a half -- strong borders.  They're so surprised 
-- "oh, you're having strong borders."  Well, that's what I’ve been talking about to 
the press and to everybody else.  
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One promise after another after years of politicians lying to you to get elected. 
 They lie to the American people in order to get elected.  Some of the things I’m 
doing probably aren’t popular, but they're necessary for security and for other 
reasons.  And then coming to Washington and pursuing their own interests, which is 
more important to many politicians.

I’m here following through on what I pledged to do.  That's all I’m doing.  I put it out 
before the American people.  Got 306 Electoral College votes.  I wasn’t supposed to 
get 222.  They said there’s no way to get 222; 230 is impossible.  Two hundred and 
seventy, which you need, that was laughable.  We got 306 because people came out 
and voted like they've never seen before.  So that's the way it goes.  I guess it was 
the biggest Electoral College win since Ronald Reagan.  

In other words, the media is trying to attack our administration because they know 
we are following through on pledges that we made, and they're not happy about it 
for whatever reason.  But a lot of people are happy about it.  In fact, I’ll be in 
Melbourne, Florida, five o’clock on Saturday, and I heard -- just heard that the 
crowds are massive that want to be there.  

I turn on the TV, open the newspapers, and I see stories of chaos.  Chaos!  Yet, it is 
the exact opposite.  This administration is running like a fine-tuned machine, 
despite the fact that I can’t get my Cabinet approved, and they’re outstanding 
people.  Like Senator Dan Coates whose there -- one of the most respected men of 
the Senate -- he can’t get approved.  How do you not approve him?  He’s been a 
colleague, highly respected -- brilliant guy, great guy, everybody knows it -- but 
waiting for approval.

So we have a wonderful group of people that’s working very hard, that’s being very 
much misrepresented about, and we can’t let that happen.  So if the Democrats, 
who have -- all you have to do is look at where they are right now -- the only thing 
they can do is delay, because they’ve screwed things up royally, believe me. 

Let me list to you some of the things that we’ve done in just a short period of time.  I 
just got here.  I got here with no Cabinet.  Again, each of these actions is a promise I 
made to the American people.  So we’ll go over just some of them, and we have a 
lot happening next week and in the weeks coming.  We’ve withdrawn from the job-
killing disaster known as Trans-Pacific Partnership.  We’re going to make trade 
deals, but we’re going to have one-on-one deals -- bilateral.  We’re going to have 
one-on-one deals.
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We’ve directed the elimination of regulations that undermine manufacturing, and 
called for expedited approval of the permits needed for America and American 
infrastructure, and that means plants, equipment, roads, bridges, factories.  People 
take 10, 15, 20 years to get disapproved for a factory.  They go in for a permit -- it’s 
many, many years.  And then at the end of the process -- they spend tens of millions 
of dollars on nonsense -- and at the end of the process, they get rejected.  Now, they 
may be rejected with me, but it’s going to be a quick rejection.  It's not going to take 
years.  But mostly, it’s going to be an acceptance.  We want plants built, and we 
want factories built, and we want the jobs.  We don’t want the jobs going to other 
countries.  

We’ve imposed a hiring freeze on nonessential federal workers.  We’ve imposed a 
temporary moratorium on new federal regulations.  We’ve issued a game-changing 
new rule that says for each one new regulation, two old regulations must be 
eliminated.  Makes sense.  Nobody has ever seen regulations like we have.  If you go 
to other countries and you look at industries they have, and you say, let me see 
your regulations, and they're a fraction, just a tiny fraction of what we have.  And I 
want regulations because I want safety, I want all environmental situations to be 
taken properly care of.  It’s very important to me.  But you don’t need four or five or 
six regulations to take care of the same thing.

We’ve stood up for the men and women of law enforcement, directing federal 
agencies to ensure they are protected from crimes of violence.  We’ve directed the 
creation of a task force for reducing violent crime in America, including the 
horrendous situation -- take a look at Chicago and others -- taking place right now 
in our inner cities.  Horrible.  We’ve ordered the Department of Homeland Security 
and Justice to coordinate on a plan to destroy criminal cartels coming into the 
United States with drugs.  We’re becoming a drug-infested nation.  Drugs are 
becoming cheaper than candy bars, and we’re not going to let it happen any longer. 

We’ve undertaken the most substantial border security measures in a generation to 
keep our nation and our tax dollars safe, and are now in the process of beginning to 
build a promised wall on the southern border.  Met with General, now Secretary, 
Kelly yesterday and we’re starting that process.  And the wall is going to be a great 
wall, and it’s going to be a wall negotiated by me.  The price is going to come down, 
just like it has on everything else I’ve negotiated for the government.  And we’re 
going to have a wall that works.  We’re not going to have a wall like they have now, 
which is either nonexistent or a joke.  
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We’ve ordered a crackdown on sanctuary cities that refuse to comply with federal 
law and that harbor criminal aliens, and we’ve ordered an end to the policy of catch 
and release on the border.  No more release, no matter who you are -- release. 
 We’ve begun a nationwide effort to remove criminal aliens, gang members, drug 
dealers, and others who pose a threat to public safety.  We are saving American 
lives every single day.  The court system has not made it easy for us.  And we've 
even created a new office in Homeland Security dedicated to the forgotten 
American victims of illegal immigrant violence, of which there are many.

We’ve taken decisive action to keep radical Islamic terrorists out of our country. 
 Though parts of our necessary and constitutional actions were blocked by a 
judge’s, in my opinion, incorrect and unsafe ruling, our administration is working 
night and day to keep you safe -- including reporters safe -- and is vigorously 
defending this lawful order.  I will not back down from defending our country.  I got 
elected on defense of our country.  And I keep my campaign promises.  And our 
citizens will be very happy when they see the result.  They already are.  I can tell you 
that.

Extreme vetting will be put in place, and it already is in place in many places.  In 
fact, we had to go quicker than we thought because of the bad decision we received 
from a circuit that has been overturned at a record number.  I've heard 80 percent -- 
I find that hard to believe; that's just a number I heard -- that they're overturned 80 
percent of the time.  I think that circuit is in chaos and that circuit is, frankly, in 
turmoil.  But we are appealing that and we are going further.  

We're issuing a new executive action next week that will comprehensively protect 
our country, so we'll be going along the one path and hopefully winning that.  At the 
same time, we will be issuing a new and very comprehensive order to protect our 
people, and that will be done some time next week, toward the beginning or middle 
at the latest part.

We've also taken steps to begin construction of the Keystone Pipeline and Dakota 
Access Pipelines -- thousands and thousands of jobs -- and put new "Buy American" 
measures in place to require American steel for American pipelines.  In other words, 
they build a pipeline in this country and we use the powers of government to make 
that pipeline happen.  We want them to use American steel.  And they're willing to 
do that, but nobody ever asked before I came along.  Even this order was drawn and 
they didn't say that.  And I'm reading the order, I'm saying, why aren't we using 
American steel?  And they said, that's a good idea.  We put it in.
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To drain the swamp of corruption in Washington, D.C. I've started by imposing a 
five-year lobbying ban on White House officials and a lifetime ban on lobbying for a 
foreign government.  We've begun preparing to repeal and replace Obamacare. 
 Obamacare is a disaster, folks.  It's a disaster.  You can say, oh, Obamacare -- I 
mean, they fill up our alleys with people that you wonder how they get there, but 
they're not the Republican people that our representatives are representing.  So 
we've begun preparing to repeal and replace Obamacare and are deep in the midst 
of negotiations on a very historic tax reform to bring our jobs back.  We're bringing 
our jobs back to this country big league.  It's already happening, but big league.

I've also worked to install a Cabinet over the delays and obstruction of Senate 
Democrats.  You've seen what they've done over the last long number of years. 
 That will be one of the great Cabinets ever assembled in American history.  You 
look at Rex Tillerson -- he's out there negotiating right now.  General Mattis I 
mentioned before, General Kelly.  We have great, great people.  Mick is with us now. 
 We have great people.

Among their responsibilities will be ending the bleeding of jobs from our country 
and negotiating fair trade deals for our citizens.  Now, look, fair trade -- not free -- 
fair.  If a country is taking advantage of us, we're not going to let that happen 
anymore.  Every country takes advantage of us, almost.  I may be able to find a 
couple that don't.  But for the most part, that would be a very tough job for me to 
do.  

Jobs have already started to surge.  Since my election, Ford announced it will 
abandon its plans to build a new factory in Mexico and will instead invest $700 
million in Michigan, creating many, many jobs.  Fiat-Chrysler announced it will 
invest $1 billion in Ohio and Michigan, creating 2,000 new American jobs.  They 
were with me a week ago.  You know -- you were here.  General Motors, likewise, 
committed to invest billions of dollars in its American manufacturing operation, 
keeping many jobs here that were going to leave.  And if I didn't get elected, believe 
me, they would have left.  And these jobs and these things that I'm announcing 
would never have come here.  

Intel just announced that it will move ahead with a new plant in Arizona that 
probably was never going to move ahead with.  And that will result in at least 10,000 
American jobs.  Walmart announced it will create 10,000 jobs in the United States 
just this year because of our various plans and initiatives.  There will be many, many 
more.  Many more.  These are a few that we're naming.
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Other countries have been taking advantage of us for decades -- decades and 
decades and decades, folks.  And we’re not going to let that happen anymore.  Not 
going to let it happen.

And one more thing.  I have kept my promise to the American people by nominating 
a justice of the United States Supreme Court, Judge Neil Gorsuch, who is from my 
list of 20, and who will be a true defender of our laws and our Constitution -- highly 
respected, should get the votes from the Democrats -- you may not see that, but 
he’ll get there one way or the other.  But he should get there the old-fashioned way, 
and he should get those votes.

This last month has represented an unprecedented degree of action on behalf of 
the great citizens of our country.  Again, I say it -- there has never been a presidency 
that’s done so much in such a short period of time.  And we haven’t even started the 
big work that starts early next week.  Some very big things are going to be 
announced next week.  

So we’re just getting started.  We will be giving a speech, as I said, in Melbourne, 
Florida, at 5:00 p.m.  I hope to see you there.  And with that, I’d just say, God bless 
America, and let’s take some questions. 

Mara.  Mara, go ahead.  You were cut off pretty violently at our last news 
conference.

Q    Did you fire Mike Flynn?

THE PRESIDENT:  Mike Flynn is a fine person, and I asked for his resignation.  He 
respectfully gave it.  He is a man who -- there was a certain amount of information 
given to Vice President Pence, who is with us today.  And I was not happy with the 
way that information was given.  

He didn’t have to do that, because what he did wasn’t wrong, what he did in terms 
of the information he saw.  What was wrong was the way that other people, 
including yourselves in this room, were given that information, because that was 
classified information that was given illegally.  That’s the real problem.  And you 
can talk all you want about Russia, which was all a fake news, fabricated deal to try 
and make up for the loss of the Democrats, and the press plays right into it.  In fact, 
I saw a couple of the people that were supposedly involved with all of this -- they 
know nothing about it.  They weren’t in Russia, they never made a phone call to 
Russia, they never received a phone call.  It’s all fake news.  It’s all fake news.
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The nice thing is I see it starting to turn, where people are now looking at the illegal, 
Mara -- and I think it’s very important -- the illegal giving out classified information. 
 And let me just tell you, it was given out, like, so much.  I’ll give you an example.  I 
called, as you know, Mexico.  It was a very confidential, classified call, but I called 
Mexico.  And in calling Mexico, I figured, oh, well, that’s -- I spoke to the President of 
Mexico, had a good call.  All of a sudden it’s out for the world to see.  It’s supposed 
to be secret.  It’s supposed to be either confidential or classified in that case.  Same 
thing with Australia.  All of a sudden people are finding out exactly what took place. 

The same thing happened with respect to General Flynn.  Everybody saw this, and 
I’m saying -- the first thing I thought of when I heard about it is, how does the press 
get this information that’s classified?  How do they do it?  You know why?  Because 
it’s an illegal process, and the press should be ashamed of themselves.  But, more 
importantly, the people that gave out the information to the press should be 
ashamed of themselves.  Really ashamed.

Yes, go ahead.

Q    Why did you keep your Vice President in the dark for almost two weeks? 

THE PRESIDENT:  Because when I looked at the information, I said, I don’t think he 
did anything wrong.  If anything, he did something right.  He was coming into office, 
he looked at the information.  He said, huh, that’s fine, that’s what they’re 
supposed to do.  They’re supposed to be -- and he didn’t just call Russia.  He called 
and spoke to, both ways -- I think there were 30-some-odd countries.  He’s doing 
the job.

You know, he was just doing his job.  The thing is he didn’t tell our Vice President 
properly, and then he said he didn’t remember.  So either way, it wasn’t very 
satisfactory to me.  And I have somebody that I think will be outstanding for the 
position, and that also helps, I think, in the making of my decision.

But he didn’t tell the Vice President of the United States the facts, and then he 
didn’t remember.  And that just wasn’t acceptable to me.  

Yes.

Q    President Trump, since you brought up Russia, I'm looking for some clarification 
here.  During the campaign, did anyone from your team communicate with 
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members of the Russian government or Russian intelligence?  And if so, what was 
the nature of those conversations?  

THE PRESIDENT:  Well, the failing New York Times wrote a big, long front-page story 
yesterday.  And it was very much discredited, as you know.  It was -- it’s a joke.  And 
the people mentioned in the story -- I notice they were on television today saying 
they never even spoke to Russia.  They weren’t even a part, really -- I mean, they 
were such a minor part -- I hadn’t spoken to them.  I think the one person, I don’t 
think I’ve ever spoken to him.  I don’t think I’ve ever met him.  And he actually said 
he was a very low-level member of, I think, a committee for a short period of time.  I 
don’t think I ever met him.  Now, it’s possible that I walked into a room and he was 
sitting there, but I don’t think I ever met him.  I didn’t talk to him, ever.  And he 
thought it was a joke.

The other person said he never spoke to Russia, never received a call.  Look at his 
phone records, et cetera, et cetera.  And the other person, people knew that he’d 
represented various countries, but I don't think he represented Russia -- but knew 
that he represented various countries.  That's what he does.  I mean, people know 
that.  That's Mr. Manafort, who's, by the way -- who's, by the way, a respected man. 
 He’s a respected man.  But I think he represented the Ukraine, or Ukraine 
government, or somebody.  But everybody -- people knew that.  Everybody knew 
that.  So these people -- and he said that he has absolutely nothing to do and never 
has with Russia.  And he said that very forcefully.  I saw his statement.  He said it 
very forcefully.  Most of the papers don't print it because that's not good for their 
stories.  

So the three people that they talked about all totally deny it.  And I can tell you, 
speaking for myself, I own nothing in Russia.  I have no loans in Russia.  I don't have 
any deals in Russia.  President Putin called me up very nicely to congratulate me on 
the win of the election.  He then called me up extremely nicely to congratulate me 
on the inauguration, which was terrific.  But so did many other leaders -- almost all 
other leaders from almost all other countries.  So that's the extent.

Russia is fake news.  Russia -- this is fake news put out by the media.  The real news 
is the fact that people, probably from the Obama administration because they're 
there -- because we have our new people going in place right now.  As you know, 
Mike Pompeo is now taking control of the CIA.  James Comey at FBI.  Dan Coats is 
waiting to be approved.  I mean, he is a senator, and a highly respected one.  And 
he’s still waiting to be approved.  But our new people are going in.  
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And just while you're at, because you mentioned this, Wall Street Journal did a 
story today that was almost as disgraceful as the failing New Times’s story 
yesterday.  And it talked about -- you saw it, front page.  So, Director of National 
Intelligence just put out -- acting -- a statement:  “Any suggestion that the United 
States intelligence community” -- this was just given to us -- “is withholding 
information and not providing the best possible intelligence to the President and 
his national security team is not true.”

So they took this front-page story out of The Wall Street Journal -- top -- and they 
just wrote the story is not true.  And I’ll tell you something, I’ll be honest -- because I 
sort of enjoy this back and forth, and I guess I have all my life, but I’ve never seen 
more dishonest media than, frankly, the political media.  I thought the financial 
media was much better, much more honest.  But I will say that I never get phone 
calls from the media.  How do they write a story like that in The Wall Street Journal 
without asking me?  Or how do they write a story in The New York Times, put it on 
front page?  That was like that story they wrote about the women and me -- front 
page.  Big massive story.  And it was nasty. 

And then they called.  They said, "We never said that.  We like Mr. Trump."  They 
called up my office -- we like Mr. Trump; we never said that.  And it was totally -- 
they totally misrepresented those very wonderful women, I have to tell you -- 
totally misrepresented.  I said, give us a retraction.  They never gave us a retraction. 
 And, frankly, I then went on to other things.

Go ahead.  

Q    Mr. President -- 

THE PRESIDENT:  You okay?

Q    I am.  Just wanted to get untangled.  Very simply, you said today that you had 
the biggest electoral margins since Ronald Reagan with 304 or 306 electoral votes. 
 In fact, President Obama got 365 in 2008.

THE PRESIDENT:  Well, I’m talking about Republican.  Yes. 

Q    President Obama, 332.  George H.W. Bush, 426 when he won as President.  So 
why should Americans trust --  

THE PRESIDENT:  Well, no, I was told -- I was given that information.  I don't know.  I 
was just given.  We had a very, very big margin. 
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Q    I guess my question is, why should Americans trust you when you have accused 
the information they receive of being fake when you're providing information that's 
fake?

THE PRESIDENT:  Well, I don't know.  I was given that information.  I was given -- 
actually, I’ve seen that information around.  But it was a very substantial victory. 
 Do you agree with that? 

Q    You're the President.  

THE PRESIDENT:  Okay, thank you.  That's a good answer.  Yes.

Q    Mr. President, thank you so much.  Can you tell us in determining that 
Lieutenant General Flynn -- there was no wrongdoing in your mind, what evidence 
was weighed?  Did you have the transcripts of these telephone intercepts with 
Russian officials, particularly Ambassador Kislyak, who he was communicating 
with?  What evidence did you weigh to determine there was no wrong doing?  

And further than that, sir, you've said on a couple of occasions this morning that 
you were going to aggressively pursue the sources of these leaks.

THE PRESIDENT:  We are.

Q    Can we ask what you're doing to do?  And also, we've heard about a review of 
the intelligence community headed by Stephen Feinberg.  What can you tell us 
about that?

THE PRESIDENT:  Well, first of all, about that, we now have Dan Coats, hopefully 
soon Mike Pompeo and James Comey, and they're in position.  So I hope that we’ll 
be able to straighten that out without using anybody else.  The gentleman you 
mentioned is a very talented man, very successful man.  And he has offered his 
services, and it’s something we may take advantage of.  But I don't think we’ll need 
that at all because of the fact that I think that we're going to be able to straighten it 
out very easily on its own.

As far as the general is concerned, when I first heard about it, I said, huh, that 
doesn't sound wrong.  My counsel came -- Don McGahn, White House Counsel -- and 
he told me, and I asked him, and he can speak very well for himself.  He said he 
doesn't think anything is wrong.  He really didn't think -- it was really what 
happened after that, but he didn't think anything was done wrong.  I didn't either, 
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because I waited a period of time and I started to think about it.  I said, well, I don't 
see -- to me, he was doing the job.  

The information was provided by -- who I don't know -- Sally Yates -- and I was a 
little surprised because I said, doesn't sound like he did anything wrong there.  But 
he did something wrong with respect to the Vice President, and I thought that was 
not acceptable.  As far as the actual making the call -- in fact, I've watched various 
programs and I've read various articles where he was just doing his job.  That was 
very normal.  At first, everybody got excited because they thought he did something 
wrong.  After they thought about it, it turned out he was just doing his job.

So -- and I do -- and, by the way, with all of that being said, I do think he's a fine 
man.  

Yes, Jon.

Q    On the leaks, sir -- 

THE PRESIDENT:  Go ahead, finish off, then I'll get you, Jon.

Q    Sorry, what will you do on the leaks?  You have said twice today -- 

THE PRESIDENT:  Yes, we're looking at it very, very seriously.  I've gone to all of the 
folks in charge of the various agencies, and we're -- I've actually called the Justice 
Department to look into the leaks.  Those are criminal leaks.  They're put out by 
people either in agencies.  I think you'll see it stopping because now we have our 
people in.  You know, again, we don't have our people in because we can't get them 
approved by the Senate.  We just had Jeff Sessions approved in Justice, as an 
example.  So we are looking into that very seriously.  It's a criminal act.  

You know what I say -- when I was called out on Mexico, I was shocked.  Because all 
this equipment, all this incredible phone equipment.  When I was called out on 
Mexico, I was -- honestly, I was really, really surprised.  But I said, you know, it 
doesn't make sense, that won't happen.  But that wasn't that important to call, it 
was fine.  I could show it to the world and he could show it to the world -- the 
President who is a very fine man, by the way.  Same thing with Australia.  I said, 
that's terrible that it was leaked but it wasn't that important.  But then I said, what 
happens when I'm dealing with the problem of North Korea?  What happens when 
I'm dealing with the problems in the Middle East?  Are you folks going to be 
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reporting all of that very, very confidential information -- very important, very -- I 
mean, at the highest level, are you going to be reporting about that too?

So I don't want classified information getting out to the public.  And in a way, that 
was almost a test.  So I'm dealing with Mexico.  I'm dealing with Argentina.  We were 
dealing on this case with Mike Flynn.  All this information gets put into the 
Washington Post and gets put into the New York Times.  And I'm saying, what's 
going to happen when I'm dealing on the Middle East?  What's going to happen 
when I'm dealing with really, really important subjects like North Korea?  We've got 
to stop it.  That's why it's a criminal penalty.

Yes, Jon.

Q    Thank you, Mr. President.  I just want to get you to clarify just a very important 
point.  Can you say definitively that nobody on your campaign had any contacts 
with the Russians during the campaign?  And, on the leaks, is it fake news or are 
these real leaks?

THE PRESIDENT:  Well, the leaks are real.  You're the one that wrote about them and 
reported them.  I mean, the leaks are real.  You know what they said -- you saw it. 
 And the leaks are absolutely real.  The news is fake because so much of the news is 
fake.  

So one thing that I felt it was very important to do -- and I hope we can correct it, 
because there is nobody I have more respect for -- well, maybe a little bit -- than 
reporters, than good reporters.  It's very important to me, and especially in this 
position.  It's very important.  I don't mind bad stories.  I can handle a bad story 
better than anybody as long as it's true.  And over a course of time, I'll make 
mistakes and you'll write badly and I'm okay with that.  But I'm not okay when it is 
fake.  I mean, I watch CNN -- it's so much anger and hatred and just the hatred.  I 
don't watch it anymore because it's very good -- he's saying no.  It's okay, Jim.  It's 
okay, Jim.  You’ll have your chance.  But I watch others too.  You’re not the only 
one, so don’t feel badly.

But I think it should be straight.  I think it should be -- I think it would be, frankly, 
more interesting.  I know how good everybody’s ratings are right now, but I think 
that actually would be -- I think that it would actually be better.  
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People -- I mean, you have a lower approval rate than Congress.  I think that’s right. 
 I don’t know, Peter, is that one right?  Because you know, I think they have lower -- 
I heard, lower than Congress.  

But honestly, the public would appreciate it.  I’d appreciate it.  Again, I don’t mind 
bad stories when it’s true.  But we have an administration where the Democrats are 
making it very difficult.  I think we’re setting a record, or close to a record in the 
time of approval of a Cabinet.  I mean, the numbers are crazy.  When I’m looking -- 
some of them had them approved immediately.  I’m going forever, and I still have a 
lot of people that we’re waiting for.

And that’s all they’re doing, is delaying.  And you look at Schumer and the mess that 
he’s got over there, and they have nothing going.  The only thing they can do is 
delay.  And you know, I think they’d be better served by approving and making sure 
that they’re happy and everybody is good.  And sometimes, I mean -- I know 
President Obama lost three or four, and you lose them on the way.  And that’s okay. 
 That’s fine.

But I think they would be much better served, Jon, if they just went through the 
process quickly.  This is pure delay tactics.  And they say it, and everybody 
understands it.

Yeah, go ahead, Jim.

Q    The first part of my question on contacts.  Do you definitively say that nobody -- 

THE PRESIDENT:  Well, I had nothing to do with it.  I have nothing to do with Russia. 
 I told you, I have no deals there.  I have no anything.

Now, when WikiLeaks, which I had nothing to do with, comes out and happens to 
give -- they’re not giving classified information.  They’re giving stuff -- what was said 
at an office about Hillary cheating on the debates -- which, by the way, nobody 
mentions.  Nobody mentions that Hillary received the questions to the debates. 

Can you imagine -- seriously, can you imagine if I received the questions?  It would 
be the electric chair, okay?  “He should be put in the electric chair.”  You would even 
call for the reinstitution of the death penalty, okay?  Maybe not you, Jon.

Yes, we’ll do you next, Jim.  I’ll do you next.  Yes?

Q    Thank you, Mr. President.  I just want to clarify one other thing.
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THE PRESIDENT:  Sure.

Q    Did you direct Mike Flynn to discuss the sanctions with the Russian 
ambassador?

THE PRESIDENT:  No, I didn’t.  No, I didn’t.  

Q    (Inaudible.)  (Off mic.)

THE PRESIDENT:  No, I didn’t.  

Q    Did you fire him because (inaudible) -- 

THE PRESIDENT:  Excuse me -- no, I fired him because of what he said to Mike 
Pence, very simple.  Mike was doing his job.  He was calling countries and his 
counterparts.  So it certainly would have been okay with me if he did it.  I would 
have directed him to do it if I thought he wasn’t doing it.  I didn’t direct him but I 
would have directed him because that’s his job.

And it came out that way -- and, in all fairness, I watched Dr. Charles Krauthammer 
the other night say he was doing his job.  And I agreed with him.  And since then I’ve 
watched many other people say that.

No, I didn’t direct him, but I would have directed him if he didn’t do it, okay?  

Jim.

Q    Mr. President, thank you very much.  And just for the record, we don’t hate you, I 
don’t hate you.  If you could pass that along.  

THE PRESIDENT:  Okay.  Well, ask Jeff Zucker how he got his job, okay?

Q    If I may follow up on some of the questions that have taken place so far, sir.  

THE PRESIDENT:  Well, not too many.  We do have other people.  You do have other 
people, and your ratings aren’t as good as some of the other people that are 
waiting.

Q    They're pretty good right now, actually.

THE PRESIDENT:  Okay.  Go ahead, Jim.

Page 17 of 37Remarks by President Trump in Press Conference | whitehouse.gov

12/11/2017https://www.whitehouse.gov/the-press-office/2017/02/16/remarks-president-trump-press-...

Case 1:16-cv-04756-NGG-JO   Document 123-5   Filed 12/15/17   Page 142 of 191 PageID #:
 2024

Case 1:18-cv-00068   Document 204-3   Filed in TXSD on 07/21/18   Page 594 of 673



Q    If I may ask, sir, you said earlier that WikiLeaks was revealing information about 
the Hillary Clinton campaign during the election cycle.  You welcomed that at one 
point.

THE PRESIDENT:  I was okay with it.

Q    You said you loved WikiLeaks.  At another campaign press conference you called 
on the Russians to find the missing 30,000 emails.  I’m wondering, sir, if you --

THE PRESIDENT:  Well, she was actually missing 33,000, and then that got extended 
with a whole pile after that, but that’s okay.

Q    Maybe my numbers are off a little bit too.

THE PRESIDENT:  No, no, but I did say 30,000, but it was actually higher than that.

Q    If I may ask you, sir, it sounds as though you do not have much credibility here 
when it comes to leaking if that is something that you encouraged in the campaign.

THE PRESIDENT:  Okay, fair question.  Ready?

Q    So if I may ask you that -- if I may ask a follow-up --

THE PRESIDENT:  No, no, but are you -- let me do one at a time.  Do you mind?

Q    Yes, sir.

THE PRESIDENT:  All right.  So in one case you’re talking about highly classified 
information.  In the other case you’re talking about John Podesta saying bad things 
about the boss.  I will say this:  If John Podesta said that about me and he was 
working for me, I would have fired him so fast your head would have spun.  He said 
terrible things about her.  But it wasn’t classified information.  

But in one case you’re talking about classified.  Regardless, if you look at the RNC, 
we had a very strong -- at my suggestion -- and I give Reince great credit for this -- at 
my suggestion, because I know something about this world, I said I want a very 
strong defensive mechanism.  I don’t want to be hacked.  And we did that, and you 
have seen that they tried to hack us and they failed.

The DNC did not do that.  And if they did it, they could not have been hacked.  But 
they were hacked, and terrible things came.  And the only thing that I do think is 
unfair is some of the things were so -- they were -- when I heard some of those 
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things, I said -- I picked up the papers the next morning, I said, oh, this is going to 
front page.  It wasn’t even in the papers.

Again, if I had that happen to me, it would be the biggest story in the history of 
publishing or the head of newspapers.  I would have been the headline in every 
newspaper.  

I mean, think of it.  They gave her the questions for the debate, and she should have 
reported herself.  Why didn’t Hillary Clinton announce that, "I’m sorry, but I have 
been given the questions to a debate or a town hall, and I feel that it’s 
inappropriate, and I want to turn in CNN for not doing a good job"?

Q    And if I may follow up on that, just something that Jonathan Karl was asking you 
about -- you said that the leaks are real, but the news is fake.  I guess I don't 
understand.  It seems that there is a disconnect there.  If the information coming 
from those leaks is real, then how can the stories be fake?

THE PRESIDENT:  Well, the reporting is fake.  Look, look -- 

Q    And if I may ask -- I just want to ask one other question.  

THE PRESIDENT:  Jim, you know what it is?  Here’s the thing.  The public isn’t -- they 
read newspapers, they see television, they watch.  They don't know if it’s true or 
false because they're not involved.  I’m involved.  I’ve been involved with this stuff 
all my life.  But I’m involved.  So I know when you're telling the truth or when you're 
not.  

I just see many, many untruthful things.  And I tell you what else I see.  I see tone. 
 You know the word “tone.”  The tone is such hatred.  I’m really not a bad person, by 
the way.  No, but the tone is such -- I do get good ratings, you have to admit that. 
 The tone is such hatred.  

I watched this morning a couple of the networks, and I have to say “Fox & Friends” 
in the morning, they're very honorable people.  They're very -- not because they're 
good, because they hit me also when I do something wrong.  But they have the 
most honest morning show.  That's all I can say.  It’s the most honest.  But the tone, 
Jim.  If you look -- the hatred.  I mean, sometimes -- sometimes somebody gets -- 

Q    (Off mic.)
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THE PRESIDENT:  Well, you look at your show that goes on at 10 o’clock in the 
evening.  You just take a look at that show.  That is a constant hit.  The panel is 
almost always exclusive anti-Trump.  The good news is he doesn't have good 
ratings.  But the panel is almost exclusive anti-Trump.  And the hatred and venom 
coming from his mouth, the hatred coming from other people on your network.

Now, I will say this.  I watch it.  I see it.  I’m amazed by it.  And I just think you’d be a 
lot better off -- I honestly do.  The public gets it, you know.  Look, when I go to 
rallies, they turn around, they start screaming at CNN.  They want to throw their 
placards at CNN.  

I think you would do much better by being different.  But you just take a look.  Take 
a look at some of your shows in the morning and the evening.  If a guest comes out 
and says something positive about me, it’s brutal.  

Now, they’ll take this news conference.  I’m actually having a very good time, okay? 
 But they’ll take this news conference -- don't forget that's the way I won. 
 Remember, I used to give you a news conference every time I made a speech, which 
was like every day. 

Q    (Off mic.)

THE PRESIDENT:  No, that's how I won.  I won with news conferences and probably 
speeches.  I certainly didn't win by people listening to you people, that's for sure. 

But I am having a good time.  Tomorrow they will say, Donald Trump rants and 
raves at the press.  I’m not ranting and raving.  I’m just telling you, you're dishonest 
people.  But -- but I’m not ranting and raving.  I love this.  I’m having a good time 
doing it.  But tomorrow the headlines are going to be:  Donald Trump Rants and 
Raves.  I’m not ranting and raving. 

Q    If I may just -- 

THE PRESIDENT:  Go ahead.

Q    One more follow-up because -- 

THE PRESIDENT:  Should I let him have a little bit more?  What do you think, Peter?  

Q    Just because of this -- 
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THE PRESIDENT:  Peter, should I have let him have a little bit more?  Sit down.  Sit 
down.  

Q    Just because of the attack -- 

THE PRESIDENT:  We’ll get it.  

Q    Just because of the attack of fake news and attacking our network, I just want 
to ask you, sir -- 

THE PRESIDENT:  I’m changing it from fake news, though.

Q    Doesn't that undermine -- 

THE PRESIDENT:  Very fake news now.  (Laughter.) 

Q    But aren’t you -- 

THE PRESIDENT:  Yes, go ahead.  

Q    Real news, Mr. President.  Real news. 

THE PRESIDENT:  And you're not related to our new -- 

Q    I am not related, sir, no.  (Laughter.)  I do like the sound of Secretary Acosta, I 
must say.

THE PRESIDENT:  I looked -- you know, I looked at that name.  I said, wait a minute, 
is there any relation there?  Alex Acosta. 

Q    I’m sure you checked that out, sir.

THE PRESIDENT:  No, I checked it.  I said -- they said, no, sir.  I said, do me a favor, 
go back and check the family tree.  

Q    But aren’t you concerned, sir, that you are undermining the people's faith in the 
First Amendment freedom of the press, the press in this country when you call 
stories you don't like “fake news”?  Why not just say it’s a story I don't like? 

THE PRESIDENT:  I do that.

Q    When you call it fake news, you're undermining confidence -- 

THE PRESIDENT:  No, I do that.  No, no, I do that.
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Q    -- in our news media.

THE PRESIDENT:  Here’s the thing.  

Q    Isn’t that important?

THE PRESIDENT:  Okay, I understand -- and you're right about that except this.  See, 
I know when I should get good and when I should get bad.  And sometimes I’ll say, 
wow, that's going to be a great story, and I’ll get killed.  I know what’s good and 
bad.  I’d be a pretty good reporter -- not as good as you.  But I know what’s good.  I 
know what’s bad.  

And when they change it and make it really bad -- something that should be 
positive.  Sometimes something that should be very positive, they’ll make okay. 
 They’ll even make it negative.  So I understand it because I’m there.  I know what 
was said.  I know who is saying it.  I’m there.  So it’s very important to me.  

Look, I want to see an honest press.  When I started off today by saying that it’s so 
important to the public to get an honest press.  The press -- the public doesn't 
believe you people anymore.  Now, maybe I had something to do with that, I don't 
know.  But they don't believe you.  

If you were straight and really told it like it is, as Howard Cosell used to say, right? 
 Of course, he had some questions also.  But if you were straight, I would be your 
biggest booster, I would be your biggest fan in the world -- including bad stories 
about me.  But if you go -- as an example, you're CNN -- I mean, it’s story after story 
after story is bad.  I won.  I won.  And the other thing:  Chaos.  There’s zero chaos. 
 We are running -- this is a fine-tuned machine.  And Reince happens to be doing a 
good job.  But half of his job is putting out lies by the press.  

I said to him yesterday, this whole Russia scam that you guys are building so that 
you don't talk about the real subject, which is illegal leaks.  But I watched him 
yesterday working so hard to try and get that story proper.  And I’m saying, here’s 
my Chief of Staff, a really good guy, did a phenomenal job at RNC.  I mean, we won 
the election, right?  We won the presidency.  We got some senators.  We got some -- 
all over the country, you take a look, he’s done a great job. 

And I said to myself, you know -- and I said to somebody that was in the room -- I 
said, you take a look at Reince, he’s working so hard just putting out fires that are 
fake fires.  They're fake.  They're not true.  And isn't that a shame, because he'd 
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rather be working on health care.  He'd rather be working on tax reform, Jim.  I 
mean that.  I would be your biggest fan in the world if you treated me right.  I sort of 
understand there's a certain bias, maybe by Jeff or somebody -- for whatever 
reason.  And I understand that.  But you've got to be at least a little bit fair.  And 
that's why the public sees it -- they see it.  They see it's not fair.  You take a look at 
some of your shows and you see the bias and the hatred.  And the public is smart. 
 They understand it.  

Okay, yeah, go ahead.  

Q    We have no doubt that your latest story is (inaudible).  But for those who believe 
that there is something to it, is there anything that you have learned over these last 
few weeks that you might be able to reveal that might ease their concerns that this 
isn't fake news?  And secondly -- 

THE PRESIDENT:  I think they don't believe it.  I don't think the public would.  That's 
why the Rasmussen poll just has me through the roof.  I don't think they believe it. 
 Well, I guess one of the reasons I'm here today is to tell you the whole Russian thing 
-- that's a ruse.  That's a ruse.  And, by the way, it would be great if we could get 
along with Russia, just so you understand that.  Now, tomorrow you'll say, Donald 
Trump wants to get along with Russia, this is terrible.  It's not terrible -- it's good.

We had Hillary Clinton try and do a reset.  We had Hillary Clinton give Russia 20 
percent of the uranium in our country.  You know what uranium is, right?  It's this 
thing called nuclear weapons and other things.  Like, lots of things are done with 
uranium, including some bad things.  Nobody talks about that.  I didn't do anything 
for Russia.  I've done nothing for Russia.  Hillary Clinton gave them 20 percent of our 
uranium.  Hillary Clinton did a reset, remember, with the stupid plastic button that 
made us all look like a bunch of jerks?  Here, take a look.  He looked at her like, 
what the hell is she doing with that cheap plastic button?  Hillary Clinton -- that was 
a reset.  Remember?  It said "reset." 

Now, if I do that, oh, I'm a bad guy.  If we could get along with Russia, that's a 
positive thing.  We have a very talented man, Rex Tillerson, who is going to be 
meeting with them shortly.  And I told him, I said, I know politically it's probably not 
good for me.  Hey, the greatest thing I could do is shoot that ship that's 30 miles 
offshore right out of the water.  Everyone in this country is going to say, oh, it's so 
great.  That's not great.  That's not great.  I would love to be able to get along with 
Russia.
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Now, you've had a lot of Presidents that haven't taken that tact.  Look where we are 
now.  Look where we are now.  So, if I can -- now, I love to negotiate things.  I do it 
really well and all that stuff, but it's possible I won't be able to get along with Putin. 
 Maybe it is.  But I want to just tell you, the false reporting by the media, by you 
people -- the false, horrible, fake reporting makes it much harder to make a deal 
with Russia.  And probably Putin said, you know -- he's sitting behind his desk and 
he's saying, you know, I see what's going on in the United States, I follow it closely; 
it's got to be impossible for President Trump to ever get along with Russia because 
of all the pressure he's got with this fake story.  Okay?  And that's a shame.  Because 
if we could get along with Russia -- and, by the way, China and Japan and everyone 
-- if we could get along, it would be a positive thing, not a negative thing.

Q    Tax reform --

Q    Mr. President, since you -- 

THE PRESIDENT:  Tax reform is going to happen fairly quickly.  We're doing 
Obamacare -- we're in final stages.  We should be submitting the initial plan in 
March, early March, I would say.  And we have to, as you know, statutorily and for 
reasons of budget, we have to go first.  It's not like -- frankly, the tax would be 
easier, in my opinion, but for statutory reasons and for budgetary reasons, we have 
to submit the health care sooner.  So we'll be submitting health care sometime in 
early March, mid-March.  And after that, we're going to come up -- and we're doing 
very well on tax reform.

Yes.

Q    Mr. President, you mentioned Russia.  Let's talk about some serious issues that 
have come up in the last week that you have had to deal with as President of the 
United States.

THE PRESIDENT:  Okay.

Q    You mentioned the vessel, the spy vessel, off the coast of the United States.

THE PRESIDENT:  Not good.

Q    There was a ballistic missile test that many interpreted as a violation -- 

THE PRESIDENT:  Not good.
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Q    -- of the agreement between the two countries.  And a Russian plane buzzed a 
U.S. destroyer.  

THE PRESIDENT:  Not good.

Q    I listened to you during the campaign -- 

THE PRESIDENT:  Excuse me, excuse me, when did it happen?  It happened when -- 
if you were Putin right now, you would say, hey, we're back to the old games with 
the United States.  There's no way Trump can ever do a deal with us because the -- 
you have to understand, if I was just brutal on Russia right now, just brutal, people 
would say, you would say, oh, isn't that wonderful.  But I know you well enough. 
 Then you would say, oh, he was too tough, he shouldn't have done that.  Look, of 
all -- 

Q    I'm just trying to find out your orientation to those -- 

THE PRESIDENT:  Wait a minute.  Wait, wait.  Excuse me just one second.  

Q    I'm just trying to find out what you're doing to do about them, Mr. President.

THE PRESIDENT:  All of those things that you mentioned are very recent, because 
probably Putin assumes that he's not going to be able to make a deal with me 
because it's politically not popular for me to make a deal.  So Hillary Clinton tries to 
reset, it failed.  They all tried.  But I'm different than those people.

Go ahead.

Q    How are you interpreting those moves?  And what do you intend to do about 
them?

THE PRESIDENT:  Just the way I said it.

Q    Have you given Rex Tillerson any advice or counsel on how to deal?

THE PRESIDENT:  I have.  I have.  And I'm so beautifully represented.  I'm so honored 
that the Senate approved him.  He's going to be fantastic.

Yes, I think that I've already -- 

Q    Is Putin testing you, do you believe, sir?
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THE PRESIDENT:  No, I don't think so.  I think Putin probably assumes that he can't 
make a deal with me anymore because politically it would be unpopular for a 
politician to make a deal.  I can't believe I'm saying I'm a politician, but I guess 
that's what I am now.  Because, look, it would be much easier for me to be tough on 
Russia, but then we're not going to make a deal.

Now, I don't know that we're going to make a deal.  I don't know.  We might, we 
might not.  But it would be much easier for me to be so tough -- the tougher I am on 
Russia, the better.  But you know what, I want to do the right thing for the American 
people.  And to be honest, secondarily, I want to do the right thing for the world.

If Russia and the United States actually got together and got along -- and don't 
forget, we're a very powerful nuclear country and so are they.  There's no upside. 
 We're a very powerful nuclear country and so are they.  I've been briefed.  And I can 
tell you, one thing about a briefing that we're allowed to say because anybody that 
ever read the most basic book can say it:  Nuclear holocaust would be like no other. 
 They're a very powerful nuclear country and so are we.

If we have a good relationship with Russia, believe me, that's a good thing, not a 
bad thing.

Q    So when you say they're not good, do you mean that they are -- 

THE PRESIDENT:  Who did I say is not good?

Q    No, when I read off the three things that have recently happened and each one 
of them you said they're not good.

THE PRESIDENT:  No, it's not good, but they happened.

Q    But do they damage the relationship?  Do they undermine this country’s ability 
to work with Russia?

THE PRESIDENT:  They all happened recently, and I understand what they’re doing, 
because they’re doing the same thing.  Now, again, maybe I’m not going to be able 
to do a deal with Russia, but at least I will have tried.  And if I don’t, does anybody 
really think that Hillary Clinton would be tougher on Russia than Donald Trump? 
 Does anybody in this room really believe that?  Okay.

But I tell you one thing:  She tried to make a deal.  She had the reset.  She gave all 
the valuable uranium away.  She did other things.  You know, they say I’m close to 
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Russia.  Hillary Clinton gave away 20 percent of the uranium in the United States. 
 She’s close to Russia.  I gave -- you know what I gave to Russia?  You know what I 
gave?  Nothing.

Q    Can we conclude there will be no response to these particular provocations?

THE PRESIDENT:  I’m not going to tell you anything about what response I do.  I 
don’t talk about military response.  I don’t say I’m going into Mosul in four months. 
 "We are going to attack Mosul in four months."  Then three months later:  "We are 
going to attack Mosul in one month."  "Next week, we are going to attack Mosul."  In 
the meantime, Mosul is very, very difficult.  Do you know why?  Because I don’t talk 
about military, and I don’t talk about certain other things.  You’re going to be 
surprised to hear that.  And, by the way, my whole campaign, I’d say that.  So I don’t 
have to tell you --

Q    There will be a response?

THE PRESIDENT:  I don’t want to be one of these guys that say, “Yes, here’s what 
we’re going to do.”  I don’t have to do that.

Q    There will be a -- in other words, there will be a response, Mr. President?  

THE PRESIDENT:  I don’t have to tell you what I’m going to do in North Korea.  Wait 
a minute.  I don’t have to tell you what I’m going to do in North Korea.  And I don’t 
have to tell you what I’m going to do with Iran.  You know why?  Because they 
shouldn’t know.  And eventually you guys are going to get tired of asking that 
question.  So when you ask me, what am I going to do with the ship -- the Russian 
ship, as an example -- I’m not going to tell you.  But hopefully, I won’t have to do 
anything.  But I’m not going to tell you.  Okay.

Q    Thanks.

Q    Can I just ask you -- thank you very much, Mr. President -- the Trump --

THE PRESIDENT:  Where are you from?

Q    BBC.

THE PRESIDENT:  Okay.  Here’s another beauty.

Q    That’s a good line.  Impartial, free, and fair.
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THE PRESIDENT:  Yeah, sure.

Q    Mr. President --

THE PRESIDENT:  Just like CNN, right?

Q    Mr. President, on the travel ban -- we could banter back and forth.  On the travel 
ban, would you accept that that was a good example of the smooth running of 
government, that fine-tuned -- 

THE PRESIDENT:  Yeah, I do.  I do.   And let me tell you about the travel -- 

Q    Were there any mistakes in that?

THE PRESIDENT:  Wait, wait, wait.  I know who you are.  Just wait.  Let me tell you 
about the travel ban.  We had a very smooth rollout of the travel ban, but we had a 
bad court.  We got a bad decision.  We had a court that’s been overturned -- again, 
maybe wrong, but I think it’s 80 percent of the time.  A lot.  We had a bad decision. 
 We’re going to keep going with that decision.  We’re going to put in a new executive 
order next week sometime.  But we had a bad decision.  That’s the only thing that 
was wrong with the travel ban.  

You had Delta with a massive problem with their computer system at the airports. 
 You had some people that were put out there, brought by very nice buses, and they 
were put out at various locations.  Despite that, the only problem that we had is we 
had a bad court.  We had a court that gave us what I consider to be, with great 
respect, a very bad decision.  Very bad for the safety and security of our country. 
 The rollout was perfect.

Now, what I wanted to do was do the exact same executive order but said one thing 
-- and I said this to my people:  Give them a one-month period of time.  But General 
Kelly, now Secretary Kelly, said, if you do that, all these people will come in, in the 
month -- the bad ones.  You do agree, there are bad people out there, right?  They’re 
not everybody that’s like you.  You have some bad people out there.  

So Kelly said, you can’t do that.  And he was right.  As soon as he said it, I said, wow, 
never thought of it.  I said, how about one week?  He said, no good.  You got to do it 
immediately, because if you do it immediately, they don’t have time to come in. 
 Now, nobody ever reports that, but that’s why we did it quickly.
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Now, if would have done it a month, everything would have been perfect.  The 
problems is we would have wasted a lot of time, and maybe a lot of lives, because a 
lot of bad people would have come into our country.

Now, in the meantime, we’ve vetting very, very strongly.  Very, very strongly.  But 
we need help, and we need help by getting that executive order passed.

Q    Just a brief follow-up.  And if it’s so urgent, why not introduce --

THE PRESIDENT:  Yes, go ahead.

Q    Thank you.  I just was hoping that we could get a yes- or-no answer on one of 
these questions involving Russia.  Can you say whether you are aware that anyone 
who advised your campaign had contacts with Russia during the course of the 
election?

THE PRESIDENT:  Well, I told you, General Flynn obviously was dealing.  So that’s 
one person.  But he was dealing -- as he should have been --

Q    During the election?

THE PRESIDENT:  No, no, nobody that I know of.

Q    So you’re not aware of any contacts during the course of the election?

THE PRESIDENT:  Look, look, how many times do I have to answer this question?  

Q    Can you just say yes or no on it?

THE PRESIDENT:  Russia is a ruse.  Yeah, I know you have to get up and ask a 
question, so important.  Russia is a ruse.  I have nothing to do with Russia, haven’t 
made a phone call to Russia in years.  Don’t speak to people from Russia.  Not that I 
wouldn’t, I just have nobody to speak to.  I spoke to Putin twice.  He called me on 
the election -- I told you this -- and he called me on the inauguration, and a few days 
ago.  We had a very good talk, especially the second one -- lasted for a pretty long 
period of time.  I’m sure you probably get it because it was classified, so I’m sure 
everybody in this room perhaps has it.  But we had a very, very good talk.  I have 
nothing to do with Russia.  To the best of my knowledge, no person that I deal with 
does.  

Now, Manafort has totally denied it.  He denied it.  Now, people knew that he was a 
consultant over in that part of the world for a while, but not for Russia.  I think he 
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represented Ukraine or people having to do with Ukraine, or people that -- 
whoever.  But people knew that.  Everybody knew that.

Q    But in his capacity as your campaign manager, was he in touch with Russian 
officials during the election?

THE PRESIDENT:  I have -- you know what, he said no.  I can only tell you what he -- 
now, he was replaced long before the election.  You know that, right?  He was 
replaced long before the election.  When all of this stuff started coming out, it came 
out during the election.  But Paul Manafort, who’s a good man also, by the way -- 
Paul Manafort was replaced long before the election took place.  He was only there 
for a short period of time.

How much longer should we stay here, folks?  Five more minutes, is that okay? 
 Five?  

Q    Mr. President, on national security --

THE PRESIDENT:  Wait, let’s see, who’s -- I want to find a friendly reporter.  Are you a 
friendly reporter?  Watch how friendly he is.  Wait, wait -- watch how friendly he is. 
 Go ahead.  Go ahead.

Q    So, first of all, my name is (inaudible) from (inaudible) Magazine.  And 
(inaudible).  I haven’t seen anybody in my community accuse either yourself or any 
of the -- anyone on your staff of being anti-Semitic.  We have an understanding of 
(inaudible).

THE PRESIDENT:  Thank you.

Q    However, what we are concerned about, and what we haven’t really heard be 
addressed is an uptick in anti-Semitism and how the government is planning to 
take care of it.  There have been reports out that 48 bomb threats have been made 
against Jewish centers all across the country in the last couple of weeks.  There are 
people who are committing anti-Semitic acts or threatening to --

THE PRESIDENT:  You see, he said he was going to ask a very simple, easy question. 
 And it’s not.  It’s not.  Not a simple question, not a fair question.  Okay, sit down.  I 
understand the rest of your question.  
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So here’s the story, folks.  Number one, I am the least anti-Semitic person that 
you’ve ever seen in your entire life.  Number two, racism -- the least racist person. 
 In fact, we did very well relative to other people running as a Republican.  

Q    (Inaudible.)

THE PRESIDENT:  Quiet, quiet, quiet.  See, he lied about -- he was going to get up 
and ask a very straight, simple question.  So you know, welcome to the world of the 
media.  But let me just tell you something -- that I hate the charge.  I find it 
repulsive.  I hate even the question because people that know me -- and you heard 
the Prime Minister, you heard Netanyahu yesterday -- did you hear him, Bibi?  He 
said, I’ve known Donald Trump for a long time, and then he said, forget it.

So you should take that, instead of having to get up and ask a very insulting 
question like that.

Yeah, go ahead.  Go ahead.

Q    Thank you.  I’m Lisa from the PBS --

THE PRESIDENT:  See, it just shows you about the press, but that’s the way the 
press is.  

Q    Thank you, Mr. President.  Lisa Desjardins from the PBS Newshour.

THE PRESIDENT:  Good.

Q    On national security and immigration, can you give us more details on the 
executive order you planned for next week, even its broad outlines?  Will it be 
focused on specific countries?

THE PRESIDENT:  It’s a very fair question.

Q    And in addition, on the DACA program for immigration, what is your plan?  Do 
you plan to continue that program or to end it?

THE PRESIDENT:  We’re going to show great heart.  DACA is a very, very difficult 
subject for me, I will tell you.  To me, it’s one of the most difficult subjects I have, 
because you have these incredible kids, in many cases -- not in all cases.  In some of 
the cases they’re having DACA and they’re gang members and they’re drug dealers 
too.  But you have some absolutely incredible kids -- I would say mostly -- they were 
brought here in such a way -- it's a very, very tough subject.
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We are going to deal with DACA with heart.  I have to deal with a lot of politicians, 
don't forget, and I have to convince them that what I'm saying is right.  And I 
appreciate your understanding on that.

But the DACA situation is a very, very -- it's a very difficult thing for me.  Because, 
you know, I love these kids.  I love kids.  I have kids and grandkids.  And I find it very, 
very hard doing what the law says exactly to do.  And you know, the law is rough. 
 I'm not talking about new laws.  I'm talking the existing law is very rough.  It's very, 
very rough.  

As far as the new order, the new order is going to be very much tailored to what I 
consider to be a very bad decision, but we can tailor the order to that decision and 
get just about everything, in some ways more.  But we're tailoring it now to the 
decision.  We have some of the best lawyers in the country working on it.  And the 
new executive order is being tailored to the decision we got down from the court. 
 Okay?

Q    Mr. President, Melania Trump announced the reopening of the White House 
Visitors Office.  

THE PRESIDENT:  Yes.

Q    And she does a lot of great work for the country as well.  Can you tell us a little 
bit about what First Lady Melania Trump does for the country?  And there is a 
unique level of interest in your administration, so by opening the White House 
Visitors Office, what does that mean to you?

THE PRESIDENT:  Now, that's what I call a nice question.  That is very nice.  Who are 
you with?

Q    (Inaudible.)

THE PRESIDENT:  Good.  I'm going to start watching.  Thank you very much.

Melania is terrific.  She was here last night.  We had dinner with Senator Rubio and 
his wife, who is, by the way, lovely.  And we had a really good discussion about 
Cuba because we have very similar views on Cuba.  And Cuba was very good to me 
in the Florida election as you know, the Cuban people, Americans.  And I think that 
Melania is going to be outstanding.  That's right, she just opened up the Visitors 
Center -- in other words, touring of the White House.  
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She, like others that she's working with, feels very, very strongly about women's 
issues, women's difficulties, very, very strongly.  And she's a very, very strong 
advocate.  I think she's a great representative for this country.  And a funny thing 
happens because she gets so unfairly maligned.  The things they say -- I've known 
her for a long time.  She was a very successful person.  She was a very successful 
model.  She did really well.  She would go home at night and didn't even want to go 
out with people.  She was a very private person.  She was always the highest quality 
that you'll ever find.  And the things they say -- and I've known her for a long time -- 
the things they say are so unfair.  And actually, she's been apologized to, as you 
know, by various media because they said things that were lies.

I'd just tell you this:  I think she's going to be a fantastic First Lady.  She's going to 
be a tremendous representative of women and of the people.  And helping her and 
working with her will be Ivanka, who is a fabulous person and a fabulous, fabulous 
woman.  And they're not doing this for money.  They're not doing this for pay. 
 They're doing this because they feel it, both of them.  And Melania goes back and 
forth, and after Barron finishes school -- because it's hard to take a child out of 
school with a few months left -- she and Barron will be moving over to the White 
House.  Thank you.  That's a very nice question.

Go ahead.

Q    Mr. President.

THE PRESIDENT:  Yes.  Oh, this is going to be a bad question but that's okay.

Q    No, it's not going to be a bad question.

THE PRESIDENT:  Good, because I enjoy watching you on television.

Q    Well, thank you so much.  Mr. President, I need to find out from you -- you said 
something as it relates to inner cities.  That was one of your platforms during your 
campaign. 

THE PRESIDENT:  Fix the inner cities, yes.

Q    Fixing the inner cities.  What will be that fix and your urban agenda, as well as 
your HBCU executive order that's coming out this afternoon?  See, it wasn't bad, 
was it?

THE PRESIDENT:  That was very professional and very good.
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Q    I'm very professional.

THE PRESIDENT:  We'll be announcing the order in a little while, and I'd rather let 
the order speak for itself.  But it will be something I think that will be very good for 
everybody concerned.  But we'll talk to you about that after we do the 
announcement.

As far as the inner cities, as you know, I was very strong on the inner cities during 
the campaign.  I think it's probably what got me a much higher percentage of the 
African American vote than a lot of people thought I was going to get.  We did much 
higher than people thought I was going to get and I was honored by that, including 
the Hispanic vote, which was also much higher.  And, by the way, if I might add, 
including the women's vote, which was much higher than people thought I was 
going to get.

So we are going to be working very hard on the inner cities having to do with 
education, having to do with crime.  We're going to try and fix as quickly as possible 
-- you know it takes a long time.  It's taken 100 years or more for some of these 
places to evolve, and they evolved many of them very badly.

But we’re going to be working very hard on health and health care; very, very hard 
on education.  And also, we’re going to working in a stringent way, and a very good 
way, on crime.  You go to some of these inner city places, and it’s so sad when you 
look at the crime.  You have people -- and I’ve seen this, and I’ve sort of witnessed 
it.  In fact, in two cases, I have actually witnessed it.  They lock themselves into 
apartments, petrified to even leave, in the middle of the day.  They’re living in hell. 
 We can’t let that happen.  So we’re going to be very, very strong.

It’s a great question, and it’s a very difficult situation, because it’s been many, many 
years.  It’s been festering for many, many years.  But we have places in this country 
that we have to fix.  We have to help African American people that, for the most part 
are stuck there -- Hispanic American people.  We have Hispanic American people 
that are in the inner cities, and they’re living in hell.

I mean, you look at the numbers in Chicago.  There are two Chicagos, as you know. 
 There’s one Chicago that’s incredible, luxurious and all, and safe.  There’s another 
Chicago that’s worse than almost any of the places in the Middle East that we talk 
about, and that you talk about every night on the newscasts.  So we’re going to do a 
lot of work on the inner cities.  I have great people lined up to help with the inner 
cities.
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Q    Well, when you say -- when you say the inner cities, are you going to include the 
CBC, Mr. President, in your conversations with your urban agenda, your inner city 
agenda, as well as your --

THE PRESIDENT:  Am I going include who?

Q    Are you going to include the Congressional Black Caucus and the Congressional 
Hispanic Caucus, as well as -- 

THE PRESIDENT:  Well, I would.  I tell you what, do you want to set up the meeting? 
 Do you want to set up the meeting?

Q    No, no, no. 

THE PRESIDENT:  Are they friends of yours?

Q    I’m just a reporter.  

THE PRESIDENT:  No, go ahead, set up the meeting.

Q    I know some of them, but I’m sure they’re watching right now.

THE PRESIDENT:  Let’s go set up a meeting.  I would love to meet with the Black 
Caucus.  I think it’s great -- the Congressional Black Caucus.  I think it’s great.  I 
actually thought I had a meeting with Congressman Cummings, and he was all 
excited, and then he said, oh, I can’t move, it might be bad for me politically, I can’t 
have that meeting.  I was all set to have the meeting.  You know, we called him and 
called him, and he was all set.  I spoke to him on the phone.  Very nice guy.

Q    I hear he wanted that meeting with you as well.

THE PRESIDENT:  He wanted it.  But we called, called, called, called -- they can’t 
make a meeting with him.  Every day, I walked in, I said, I would like to meet with 
him.  Because I do want to solve the problem.  But he probably was told by Schumer 
or somebody like that -- some other lightweight -- he was probably told -- he was 
probably told, don’t meet with Trump, it’s bad politics.  And that’s part of the 
problem of this country.

Okay, one more.  Go ahead.

Q    Yes, Mr. President, two questions --
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THE PRESIDENT:  No, no.  One question.  Two, we can’t handle.  This room can’t 
handle two.  Go ahead, give me the better of your two.

Q    (Inaudible) it's not about your personality or your beliefs.  We’re talking about 
(inaudible) around the country, some of it by supporters in your name.  What do you 
--

THE PRESIDENT:  And some of it -- and can I be honest with you?  And this has to do 
with racism and horrible things that are put up.  Some of it written by our 
opponents.  You do know that.  Do you understand that?  You don’t think anybody 
would do a thing like that.  Some of the signs you’ll see are not put up by the people 
that love or like Donald Trump, they’re put up by the other side, and you think it’s 
like playing it straight.  No.  But you have some of those signs, and some of that 
anger is caused by the other side.  They’ll do signs and they’ll do drawings that are 
inappropriate.  It won’t be my people.  It will be the people on the other side to 
anger people like you.  Okay.

Go ahead.

Q    You are the President now.  What are you going to do about it?

THE PRESIDENT:  Who is that?  Where is that?  Oh, stand up.  You can --

Q    What are you going to do about the tensions that have been discussed?

THE PRESIDENT:  Oh, I’m working on it.  No, I’m working on it very hard.  

Q    Are you going to give a speech?

THE PRESIDENT:  No, no, look.  Hey, just so you understand, we had a totally 
divided country for eight years, and long before that, in all fairness to President 
Obama.  Long before President Obama, we have had a very divided.  I didn’t come 
along and divide this country.  This country was seriously divided before I got here.  

We’re going to work on it very hard.  One of the questions that was asked -- I 
thought it was a very good question -- was about the inner cities.  I mean, that’s 
part of it.  But we’re going to work on education.  We’re going to work on lack -- you 
know, we’re going to stop -- we’re going to try and stop the crime.  We have great 
law enforcement officials.  We’re going to try and stop crime.  We’re not going to try 
and stop, we’re going to stop crime. 
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But it’s very important to me.  But this isn’t Donald Trump that divided a nation.  We 
went eight years with President Obama, and we went many years before President 
Obama.  We lived in a divided nation.  And I am going to try -- I will do everything 
within my power to fix that.  

I want to thank everybody very much.  It’s a great honor to be with you.  Thank you. 
 Thank you very much.  (Applause.) 

END   
2:13 P.M. EST
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TRUMP: No, just — you know, I asked the government to let her

out. ...

TRUMP: You know Obama worked on it for three years, got

zippo, zero.

AP: How did you hear about this story?

TRUMP: Many people, human rights people, are talking about it.

It’s an incredible thing, especially when you meet her. You

realize — I mean, she was in a rough place.

AP: Did you have to strike a deal with (Egyptian President

Abdel-Fattah) el-Sissi over this?

TRUMP: No. No deal. He was here. He — I said, “I really would

appreciate it if you would look into this and let her out.” And as

you know, she went through a trial. And anyway, she was let go.

And not only she, it was a total of eight people. ...

___

TRUMP: Yeah, it’s funny: One of the best chemistries I had was

with (German Chancellor Angela) Merkel.

(Crosstalk) AP: Really?

TRUMP: Chancellor Merkel.

TRUMP: And I guess somebody shouted out, “Shake her hand,

shake her hand,” you know. But I never heard it. But I had

already shaken her hand four times. You know, because we were

together for a long time.

AP: Did you expect you would have good chemistry with her?

TRUMP: No. Because, um, I’m at odds on, you know, the NATO

payments and I’m at odds on immigration. We had unbelievable

chemistry. And people have given me credit for having great

chemistry with all of the leaders, including el-Sissi. ...

TRUMP: So it was a great thing to see that happen.

___
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TRUMP: Yeah. Let me give me an example. A little before I took

office there was a terrible article about the F-35 fighter jet. It was

hundreds of billions of dollars over budget. It was seven years

behind schedule. It was a disaster. So I called in Lockheed and I

said, “I’m sorry, we’re going to have to bid this out to another

company, namely Boeing,” or whoever else. But Boeing. And I

called in Boeing and I started getting competing offers back and

forth. ...

TRUMP: I saved $725 million on the 90 planes. Just 90. Now

there are 3,000 planes that are going to be ordered. On 90

planes I saved $725 million. It’s actually a little bit more than

that, but it’s $725 million. Gen. Mattis, who had to sign the deal

when it came to his office, said, “I’ve never seen anything like

this in my life.” We went from a company that wanted more

money for the planes to a company that cut. And the reason

they cut — same planes, same everything — was because of me.

I mean, because that’s what I do.

TRUMP: Now if you multiply that times 3,000 planes, you know

this is on 90 planes. In fact, when the Prime Minister (Shinzo)

Abe of Japan came in because they bought a certain number of

those ... The first thing he said to me, because it was right at the

time I did it, he said, “Could I thank you?” I said, “What?” He

said, “You saved us $100 million.” Because they got a $100

million savings on the 10 or 12 planes that they (bought).

Nobody wrote that story. Now you know that’s a saving of

billions and billions of dollars, many billions of dollars over the

course of — it’s between 2,500 and 3,000 planes will be the final

order. But this was only 90 of those 2,500 planes.

AP: And you expect those savings to carry out across that full

order?

TRUMP: More. I’m gonna get more than that. This was a thing

that was out of control and now it’s great. And the woman that

runs Lockheed, Marillyn (Hewson), she was great. But all of a

sudden it was a different kind of a thing. You know?

___
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AP: Do you feel like you’ve been able to apply that kind of a

relationship to your dealings with Congress as well?

TRUMP: I have great relationships with Congress. I think we’re

doing very well and I think we have a great foundation for future

things. We’re going to be applying, I shouldn’t tell you this, but

we’re going to be announcing, probably on Wednesday, tax

reform. And it’s — we’ve worked on it long and hard. And you’ve

got to understand, I’ve only been here now 93 days, 92 days.

President Obama took 17 months to do Obamacare. I’ve been

here 92 days but I’ve only been working on the health care, you

know I had to get like a little bit of grounding right? Health care

started after 30 day(s), so I’ve been working on health care for

60 days. ...You know, we’re very close. And it’s a great plan, you

know, we have to get it approved.

AP: Is it this deal that’s between the Tuesday Group and the

Freedom Caucus, is that the deal you’re looking at?

TRUMP: So the Republican Party has various groups, all great

people. They’re great people. But some are moderate, some are

very conservative. The Democrats don’t seem to have that

nearly as much. You know the Democrats have, they don’t have

that. The Republicans do have that. And I think it’s fine. But you

know there’s a pretty vast area in there. And I have a great

relationship with all of them. Now, we have government not

closing. I think we’ll be in great shape on that. It’s going very

well. Obviously, that takes precedent.

AP: That takes precedent over health care? For next week?

TRUMP: Yeah, sure. Next week. Because the hundred days is

just an artificial barrier. The press keeps talking about the

hundred days. But we’ve done a lot. You have a list of things. I

don’t have to read it.

___

AP: You did put out though, as a candidate, you put out a 100-

day plan. Do you feel like you should be held accountable to that

plan?
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TRUMP: Somebody, yeah, somebody put out the concept of a

hundred-day plan. But yeah. Well, I’m mostly there on most

items. Go over the items, and I’ll talk to you ...

(Crosstalk.)

TRUMP: But things change. There has to be flexibility. Let me

give you an example. President Xi, we have a, like, a really great

relationship. For me to call him a currency manipulator and

then say, “By the way, I’d like you to solve the North Korean

problem,” doesn’t work. So you have to have a certain flexibility,

Number One. Number Two, from the time I took office till now,

you know, it’s a very exact thing. It’s not like generalities. Do

you want a Coke or anything?

AP: I’m OK, thank you. No. ...

TRUMP: But President Xi, from the time I took office, he has

not, they have not been currency manipulators. Because there’s

a certain respect because he knew I would do something or

whatever. But more importantly than him not being a currency

manipulator the bigger picture, bigger than even currency

manipulation, if he’s helping us with North Korea, with nuclear

and all of the things that go along with it, who would call, what

am I going to do, say, “By the way, would you help us with North

Korea? And also, you’re a currency manipulator.” It doesn’t work

that way.

AP: Right.

TRUMP: And the media, some of them get it, in all fairness. But

you know some of them either don’t get it, in which case they’re

very stupid people, or they just don’t want to say it. You know

because of a couple of them said, “He didn’t call them a

currency manipulator.” Well, for two reasons. Number One, he’s

not, since my time. You know, very specific formula. You would

think it’s like generalities, it’s not. They have — they’ve actually

— their currency’s gone up. So it’s a very, very specific formula.

And I said, “How badly have they been,” ... they said, “Since you

got to office they have not manipulated their currency.” That’s

Number One, but much more important, they are working with
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us on North Korea. Now maybe that’ll work out or maybe it

won’t. Can you imagine? ...

AP: So in terms of the 100-day plan that you did put out during

the campaign, do you feel, though, that people should hold you

accountable to this in terms of judging success?

TRUMP: No, because much of the foundation’s been laid.

Things came up. I’ll give you an example. I didn’t put Supreme

Court judge on the 100 (day) plan, and I got a Supreme Court

judge.

AP: I think it’s on there.

TRUMP: I don’t know. ...

AP: “Begin the process of selecting.” You actually exceeded on

this one. This says, “Begin the process of selecting a

replacement.”

TRUMP: That’s the biggest thing I’ve done.

AP: Do you consider that your biggest success?

TRUMP: Well, I — first of all I think he’s a great man. I think he

will be a great, great justice of the Supreme Court. I have always

heard that the selection and the affirmation of a Supreme Court

judge is the biggest thing a president can do. Don’t forget, he

could be there for 40 years. ... He’s a young man. I’ve always

heard that that’s the biggest thing. Now, I would say that

defense is the biggest thing. You know, to be honest, there are a

number of things. But I’ve always heard that the highest calling

is the nomination of a Supreme Court justice. I’ve done one in

my first 70 days.

TRUMP: Our military is so proud. They were not proud at all.

They had their heads down. Now they have their heads up. ...

TRUMP: I’m rebuilding the military. We have great people. We

have great things in place. We have tremendous borders. I

mention the F-35 because if I can save $725 million — look at

that, that’s a massive amount of money. And I’ll save more as we

make more planes. If I can save that on a small number of

planes — Gen. (Jim) Mattis (the defense secretary) said, “I’ve
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never seen anything like this,” because he had to sign the

ultimate (unintelligible) ... He had to sign the ultimate, you

know. He said, “I’ve never seen anything like this before, as long

as I’ve been in the military.” You know, that kind of cutting.

AP: Right.

TRUMP: Now, if I can do that (unintelligible) ... As an example,

the aircraft carriers, billions of dollars, the Gerald Ford, billions

and billions over budget. That won’t happen.

AP: Is that something you’re going to take on?

TRUMP: (unintelligible) But as we order the other ones,

because they want to order 12, the other ones are going to come

in much less expensive. ...

___

AP: Can I ask you, over your first 100 days — you’re not quite

there yet — how do you feel like the office has changed you?

TRUMP: Well the one thing I would say — and I say this to

people — I never realized how big it was. Everything’s so

(unintelligible) like, you know the orders are so massive. I was

talking to —

AP: You mean the responsibility of it, or do you mean —

TRUMP: Number One, there’s great responsibility. When it

came time to, as an example, send out the 59 missiles, the

Tomahawks in Syria. I’m saying to myself, “You know, this is

more than just like, 79 (sic) missiles. This is death that’s

involved,” because people could have been killed. This is risk

that’s involved, because if the missile goes off and goes in a city

or goes in a civilian area — you know, the boats were hundreds

of miles away — and if this missile goes off and lands in the

middle of a town or a hamlet .... every decision is much harder

than you’d normally make. (unintelligible) ... This is involving

death and life and so many things. ... So it’s far more

responsibility. (unintelligible) ....The financial cost of everything

is so massive, every agency. This is thousands of times bigger,

the United States, than the biggest company in the world. The
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second-largest company in the world is the Defense

Department. The third-largest company in the world is Social

Security. The fourth-largest — you know, you go down the list.

AP: Right.

TRUMP. It’s massive. And every agency is, like, bigger than any

company. So you know, I really just see the bigness of it all, but

also the responsibility. And the human responsibility. You know,

the human life that’s involved in some of the decisions.

___

AP: You’ve talked a little bit about the way that you’ve brought

some business skills into the office. Is there anything from your

business background that just doesn’t translate into the

presidency, that just simply is not applicable to this job?

TRUMP: Well in business, you don’t necessarily need heart,

whereas here, almost everything affects people. So if you’re

talking about health care — you have health care in business but

you’re trying to just negotiate a good price on health care, et

cetera, et cetera. You’re providing health. This is

(unintelligible). Here, everything, pretty much everything you

do in government, involves heart, whereas in business, most

things don’t involve heart.

AP: What’s that switch been like for you?

TRUMP: In fact, in business you’re actually better off without it.

AP: What’s making that switch been like for you?

TRUMP: You have to love people. And if you love people, such a

big responsibility. (unintelligible) You can take any single thing,

including even taxes. I mean we’re going to be doing major tax

reform. Here’s part of your story, it’s going to be a big

(unintelligible). Everybody’s saying, “Oh, he’s delaying.” I’m not

delaying anything. I’ll tell you the other thing is (unintelligible).

I used to get great press. I get the worst press. I get such

dishonest reporting with the media. That’s another thing that

really has — I’ve never had anything like it before. It happened

during the primaries, and I said, you know, when I won, I said,
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“Well the one thing good is now I’ll get good press.” And it got

worse. (unintelligible) So that was one thing that a little bit of a

surprise to me. I thought the press would become better, and it

actually, in my opinion, got more nasty.

___

AP: But in terms of tax reform, how are you going to roll that

out next week?

TRUMP: Well I’m going to roll (out) probably on Wednesday,

around Wednesday of next week, we’re putting out a massive

tax reform — business and for people — we want to do both.

We’ve been working on it (unintelligible). Secretary Mnuchin is

a very talented person, very smart. Very successful

(unintelligible). ... We’re going to be putting that out on

Wednesday or shortly thereafter. Let me leave a little room just

in case (unintelligible). ... And that’s a big story, because a lot of

people think I’m going to put it out much later.

AP: Do you have any details on that in terms of rates?

TRUMP: Only in terms that it will be a massive tax cut. It will be

bigger, I believe, than any tax cut ever. Maybe the biggest tax cut

we’ve ever had. ...

___

AP: Obviously, that’s going to come in a week where you’re

going to be running up against the deadline for keeping the

government open. If you get a bill on your desk that does not

include funding for the wall, will you sign it?

TRUMP: I don’t know yet. People want the border wall. My base

definitely wants the border wall, my base really wants it —

you’ve been to many of the rallies. OK, the thing they want more

than anything is the wall. My base, which is a big base; I think

my base is 45 percent. You know, it’s funny. The Democrats,

they have a big advantage in the electoral college. Big, big, big

advantage. I’ve always said the popular vote would be a lot

easier than the electoral college. The electoral college — but it’s

a whole different campaign (unintelligible). The electoral

college is very difficult for a Republican to win, and I will tell
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you, the people want to see it. They want to see the wall, they

want to see security. Now, it just came out that they’re 73

percent down. ... That’s a tremendous achievement. ... Look at

this, in 100 days, that down to the lowest in 17 years and it’s

going lower. Now, people aren’t coming because they know

they’re not going to get through, and there isn’t crime. You

know the migration up to the border is horrible for women, you

know that? (Unintelligible.) Now, much of that’s stopped

because they can’t get through.

AP: It sounds like maybe you’re beginning to send a message

that if you do get a spending bill that doesn’t have border

funding in there, you would sign it.

TRUMP: Well, first of all, the wall will cost much less than the

numbers I’m seeing. I’m seeing numbers, I mean, this wall is not

going to be that expensive.

AP: What do you think the estimate on it would be?

TRUMP: Oh I’m seeing numbers — $24 billion, I think I’ll do it

for $10 billion or less. That’s not a lot of money relative to what

we’re talking about. If we stop 1 percent of the drugs from

coming in — and we’ll stop all of it. But if we stop 1 percent of

the drugs because we have the wall — they’re coming around in

certain areas, but if you have a wall, they can’t do it because it’s

a real wall. That’s a tremendously good investment, 1 percent.

The drugs pouring through on the southern border are

unbelievable. We’re becoming a drug culture, there’s so much.

And most of it’s coming from the southern border. The wall will

stop the drugs.

AP: But, just trying to nail you down on it one more time, will

you sign a spending bill if it doesn’t have —

TRUMP: I don’t want to comment. I just don’t know yet. I mean,

I have to see what’s going on. I really do. But the wall’s a very

important thing to — not only my base, but to the people. And

even if it wasn’t, I mean I’ll do things that aren’t necessarily

popular. ... The wall is very important to stopping drugs.

AP: If you don’t have a funding stream, your message to your

base is what?
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TRUMP: My base understands the wall is going to get built,

whether I have it funded here or if I get it funded shortly

thereafter, that wall’s getting built, OK? One hundred percent.

One hundred percent it’s getting built. And it’s also getting built

for much less money — I hope you get this — than these people

are estimating. The opponents are talking $25 billion for the

wall. It’s not going to cost anywhere near that.

AP: You think $10 billion or less.

TRUMP: I think $10 billion or less. And if I do a super-duper,

higher, better, better security, everything else, maybe it goes a

little bit more. But it’s not going to be anywhere near (those)

kind of numbers. And they’re using those numbers; they’re using

the high numbers to make it sound impalatable (sic). And the

fact it’s going to cost much less money, just like the airplane I

told you about, which I hope you can write about.

___

(Off-the-record discussion.)

___

TRUMP: They had a quote from me that NATO’s obsolete. But

they didn’t say why it was obsolete. I was on Wolf Blitzer, very

fair interview, the first time I was ever asked about NATO,

because I wasn’t in government. People don’t go around asking

about NATO if I’m building a building in Manhattan, right? So

they asked me, Wolf ... asked me about NATO, and I said two

things. NATO’s obsolete — not knowing much about NATO,

now I know a lot about NATO — NATO is obsolete, and I said,

“And the reason it’s obsolete is because of the fact they don’t

focus on terrorism.” You know, back when they did NATO there

was no such thing as terrorism.

AP: What specifically has NATO changed?

TRUMP: (Cites Wall Street Journal article) ... I did an interview

with Wolf Blitzer, and I said NATO was obsolete — I said two

things — obsolete, and the country’s aren’t paying. I was right

about both. I took such heat for about three days on both,

because nobody ever criticized NATO. I took heat like you
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wouldn’t believe. And then some expert on NATO said, “You

know, Trump is right.” But I said it was obsolete because they

weren’t focused on terror. ...

It’s not fair that we’re paying close to 4 percent and other

countries that are more directly affected are paying 1 percent

when they’re supposed to be paying 2 percent. And I’m very

strong on it and I’m going to be very strong on it when I go

there in a month.”

__

AP: This morning you tweeted that after the possible terrorist

attack in Paris, that it will have a big effect on the upcoming

French election. What did you mean by that?

TRUMP: Well, I think it will have a big effect on who people are

going to vote for in the election.

AP: Do you think it’s going to help Marine Le Pen?

TRUMP: I think so.

AP: Do you believe that she should be the president?

TRUMP: No, I have no comment on that, but I think that it’ll

probably help her because she is the strongest on borders and

she is the strongest on what’s been going on in France.

AP: Do you worry at all that by saying that, that a terrorist attack

would have an impact on a democratic election, that it would

actually embolden terrorists to try to —.

TRUMP: No. Look, everybody is making predictions who is

going to win. I am no different than you, you could say the same

thing. ...

AP: I just wonder if you are encouraging, you are the president

of the United States, so to say that you worry that it encourages

terrorists ...

TRUMP: No, I am no different than — no, I think it discourages

terrorists, I think it discourages. I think what we’ve done on the

border discourages it. I think that my stance on having people
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come in to this country that we have no idea who they are and in

certain cases you will have radical Islamic terrorism. I’m not

going to have it in this country. I’m not going to let what

happened to France and other places happen here. And it’s

already largely, you know — we have tens — we have hundreds

of thousands of people that have been allowed into our country

that should not be here. They shouldn’t be here. We have people

allowed into our country with no documentation whatsoever.

They have no documentation and they were allowed under the

previous administrations, they were allowed into our country.

It’s a big mistake.

AP: Just so that I am clear. You are not endorsing her for the

office, but you are —

TRUMP: I am not endorsing her and I didn’t mention her name.

AP: Right, I just wanted to make sure I have that clear.

TRUMP: I believe whoever is the toughest on radical Islamic

terrorism and whoever is the toughest at the borders will do

well at the election. I am not saying that person is going to win,

she is not even favored to win, you know. Right now, she is in

second place.

___

AP: I have a question on the markets, actually. One thing that I

think has been different about this White House is that you do

point to the markets as a sign of progress. Do you worry, though

— I mean, the markets go up and down.

TRUMP: You live by the sword, you die by the sword, to a

certain extent. But we create a lot of jobs, 500,000 jobs as of

two months ago, and plenty created since. Five hundred

thousand. ... As an example, Ford, General Motors. I’ve had

cases where the gentleman from China, Ma, Jack Ma (chairman

of Alibaba Group), he comes up, he says, “Only because of you

am I making this massive investment.” Intel, only because of

you. ... The press never writes that.

___
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AP: What about NAFTA? What’s the plan on NAFTA?

TRUMP: What would you like to know?

AP: I would like to know what your plan is in terms of

renegotiating.

TRUMP: I am very upset with NAFTA. I think NAFTA has been

a catastrophic trade deal for the United States, trading

agreement for the United States. It hurts us with Canada, and it

hurts us with Mexico. Most people don’t even think of NAFTA

in terms of Canada. You saw what happened yesterday in my

statements, because if you look at the dairy farmers in

Wisconsin and upstate New York, they are getting killed by

NAFTA.

AP: Is your plan still, though, to renegotiate the whole deal?

TRUMP: I am going to either renegotiate it or I am going to

terminate it.

AP: Termination is still on the table.

TRUMP: Absolutely. If they don’t treat fairly, I am terminating

NAFTA.

AP: What’s a timeline for that decision?

TRUMP: It’s a six-month termination clause, I have the right to

do it, it’s a six-month clause.

___

AP: If I could fit a couple of more topics. Jeff Sessions, your

attorney general, is taking a tougher line suddenly on Julian

Assange, saying that arresting him is a priority. You were

supportive of what WikiLeaks was doing during the campaign

with the release of the Clinton emails. Do you think that

arresting Assange is a priority for the United States?

TRUMP: When Wikileaks came out ... never heard of Wikileaks,

never heard of it. When Wikileaks came out, all I was just saying

is, “Well, look at all this information here, this is pretty good

stuff.” You know, they tried to hack the Republican, the RNC,
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but we had good defenses. They didn’t have defenses, which is

pretty bad management. But we had good defenses, they tried to

hack both of them. They weren’t able to get through to

Republicans. No, I found it very interesting when I read this

stuff and I said, “Wow.” It was just a figure of speech. I said,

“Well, look at this. It’s good reading.”

AP: But that didn’t mean that you supported what Assange is

doing?

TRUMP: No, I don’t support or unsupport. It was just

information. They shouldn’t have allowed it to get out. If they

had the proper defensive devices on their internet, you know,

equipment, they wouldn’t even allow the FBI. How about this —

they get hacked, and the FBI goes to see them, and they won’t

let the FBI see their server. But do you understand, nobody ever

writes it. Why wouldn’t (former Hillary Clinton campaign

chairman John) Podesta and Hillary Clinton allow the FBI to see

the server? They brought in another company that I hear is

Ukrainian-based.

AP: CrowdStrike?

TRUMP: That’s what I heard. I heard it’s owned by a very rich

Ukrainian, that’s what I heard. But they brought in another

company to investigate the server. Why didn’t they allow the

FBI in to investigate the server? I mean, there is so many things

that nobody writes about. It’s incredible.

AP: Can I just ask you, though — do you believe it is a priority

for the United States, or it should be a priority, to arrest Julian

Assange?

TRUMP: I am not involved in that decision, but if Jeff Sessions

wants to do it, it’s OK with me. I didn’t know about that

decision, but if they want to do it, it’s OK with me.

___

AP: On Iran, which is another thing you talked a lot on the

campaign —
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TRUMP: And the other thing that we should go after is the

leakers. ...

AP: On Iran, you also talked about it quite a bit on the campaign

trail. And you said in the press conference yesterday that you

think that Iran is violating the spirit of the agreement. When

you say that, do you mean in terms of the actual nuclear accord,

or do you mean what they are doing in the region?

TRUMP: In terms of what they are doing all over the Middle

East and beyond.

AP: So you believe that they are complying with the agreement?

TRUMP: No, I don’t say that. I say that I believe they have

broken the spirit of the agreement. There is a spirit to

agreements, and they have broken it.

AP: In terms of what they are doing elsewhere in the Middle

East?

TRUMP: In terms of what they are doing of all over.

AP: When you talk to European leaders, when you talk to

Merkel, for example, or Teresa May, what do they say about the

nuclear deal? Do they want you to stay in that deal?

TRUMP: I don’t talk to them about it.

AP: You don’t talk to them about the Iran deal?

TRUMP: I mention it, but it’s very personal when I talk to them,

you know, it’s confidential. No, they have their own opinions. I

don’t say that they are different than my opinions, but I’d rather

have you ask them that question.

AP: At this point, do you believe that you will stay in the nuclear

deal?

TRUMP: It’s possible that we won’t.

___

AP: Dreamers, you’ve talked about them, you’ve talked about

heart earlier. This is one area where you have talked —
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TRUMP: No, we aren’t looking to do anything right now. Look,

the dreamers ... this is an interesting case, they left and they

came back and he’s got some problems, it’s a little different than

the dreamer case, right? But we are putting MS-13 in jail and

getting them the hell out of our country. They’ve taken over

towns and cities and we are being really brutal with MS-13, and

that’s what we should be. They are a bad group, and somebody

said they are as bad as al-Qaida, which is a hell of a reference. So

we are moving criminals out of our country and we are getting

them out in record numbers and those are the people we are

after. We are not after the dreamers, we are after the criminals.

AP: And that’s going to be the policy of your administration to

allow the dreamers to stay?

TRUMP: Yes. Yes. That’s our policy. I am not saying ... long-

term, we are going to have to fix the problem, the whole

immigration problem. But I will tell you: Right now we have a

great gentleman, one of my real stars is Gen. (John) Kelly, now

(Homeland Security) Secretary Kelly. We are down 73 percent at

the border, we are cleaning out cities and towns of hard-line

criminals, some of the worst people on earth, people that rape

and kill women, people that are killing people just for the sake

of having fun. They are being thrown in jails and they are being

... all over the country and nobody’s ever done it like us, so we

are being unbelievably thorough with that. We are out in Long

Island cleaning out the MS-13 scum, they are all scum, that’s

probably the worst gang anywhere on Earth. ...

AP: A lot of the dreamers have been hoping to hear something

from you. I don’t want to give them the wrong message with

this.

TRUMP: Here is what they can hear: The dreamers should rest

easy. OK? I’ll give you that. The dreamers should rest easy. ...

___

(An aide talks about the president’s address to Congress.)

TRUMP: A lot of the people have said that, some people said it

was the single best speech ever made in that chamber.
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AP: You seem like you enjoyed it.

TRUMP: I did. I did. I believed in it and I enjoyed it. It was a

great feeling to introduce the wife of a great young soldier who

died getting us very valuable information. Have you seen the

tremendous success? ... That’s another thing that nobody talks

about. Have you seen the tremendous success we’ve had in the

Middle East with the ISIS (an abbreviation for the Islamic State

group)? When (current Iraqi Prime Minister Haider al) Abadi

left from Iraq, he said Trump has more success in eight weeks

than Obama had in eight years. ... We have had tremendous

success, but we don’t talk about it. We don’t talk about it.

AP: Do you mean you don’t talk about it personally because you

don’t want to talk about it?

TRUMP: I don’t talk about it. No. And the generals don’t talk

about it.

___

AP: You had put a request into the Pentagon to put forward an

ISIS plan within 30 days. I know they have sent that over. Have

you accepted a plan? Are you moving forward on a strategy?

TRUMP: We have a very strong plan, but we cannot talk about

it, Julie.

AP: So you have decided on a plan?

TRUMP: Remember how many times have you been to the

speech where I talked about Mosul.

AP: Right.

TRUMP. Right. Mosul. Four months we are going in, three

months. We are still fighting Mosul. You know why? Because

they were prepared. If we would have gone in and just done it, it

would have been over three months ago.

AP: Can you say generally what the strategy is? Should people —

TRUMP: Generally is we have got to get rid of ISIS. We have no

choice. And other terrorist organizations.

Case 1:16-cv-04756-NGG-JO   Document 123-5   Filed 12/15/17   Page 182 of 191 PageID #:
 2064

Case 1:18-cv-00068   Document 204-3   Filed in TXSD on 07/21/18   Page 634 of 673



12/11/2017 Transcript of AP interview with Trump

https://www.apnews.com/c810d7de280a47e88848b0ac74690c83 20/28

AP: Should Americans who are serving in the military expect

that you are going to increase troop numbers in the Middle East

to fight ISIS?

TRUMP: No, not much.

AP: In terms of the strategy, though, that you have accepted, it

sounds like, from the generals —

TRUMP: Well, they’ve also accepted my strategy.

AP: Does that involve more troops on the ground, it sounds like?

TRUMP: Not many.

AP: So a small increase?

TRUMP: It could be an increase, then an increase. But not many

more. I want to do the job, but not many more. ... This is an

important story. I’ve done a lot. I’ve done more than any other

president in the first 100 days and I think the first 100 days is an

artificial barrier. And I’m scheduled ... the foundations have

been set to do some great things. With foreign countries. Look

at, look at President Xi. I mean ...

AP: What do you think it was about your chemistry?

TRUMP: We had good chemistry. Now I don’t know that I think

that’s going to produce results but you’ve got a good chance.

AP: Uh-huh.

TRUMP: Look, he turned down many coal ships. These massive

coal ships are coming where they get a lot of their income.

They’re coming into China and they’re being turned away.

That’s never happened before. The fuel, the oil, so many

different things. You saw the editorial they had in their paper

saying they cannot be allowed to have nuclear, you know, et

cetera. People have said they’ve never seen this ever before in

China. We have the same relationship with others. There’s a

great foundation that’s built. Great foundation. And I think it’s

going to produce tremendous results for our country.

___
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AP: One more 100 days question.

TRUMP: That’s fine.

AP: ... is do you think you have the right team in place for your

next 100 days?

TRUMP: Yes. I think my team has been, well, I have different

teams. I think my military team has been treated with great

respect. As they should be. I think my other team hasn’t been

treated with the respect that they should get. We have some

very talented people, and very diverse people.

AP: Do you mean your White House team when you say that?

TRUMP: Yeah, my White House team. I think Reince (Priebus)

has been doing an excellent job. I think that, you know, this is a

very tough environment not caused necessarily by me. Although

the election has, you know, look, the Democrats had a

tremendous opportunity because the electoral college, as I said,

is so skewed to them. You start off by losing in New York and

California, no matter who it is. If, if Abe Lincoln came back to

life, he would lose New York and he would lose California. It’s

just the registration, there’s nothing you can do. So you’re losing

the two biggest states, that’s where you start. OK. The Electoral

College is so skewed in favor of a Democrat that it’s very, very

hard. Look at Obama’s number in the Electoral College. His

numbers on the win were ... but the Electoral College numbers

were massive. You lose New York, you lose Illinois. Illinois is

impossible to win. And you look at, so now you lose New York,

Illinois, no matter what you do, and California. Right. And you

say, man. Now you have to win Florida, you have to win Ohio,

you have to win North Carolina. You have to win all these states,

and then I won Wisconsin and Michigan and all of these other

places, but you remember there was no way to, there was no way

to 270.

AP: Right.

TRUMP: So she had this massive advantage, she spent hundreds

of millions of dollars more money than I spent. Hundreds of

millions ... Yeah. Or more, actually because we were $375 she

was at $2.2 billion. But whatever. She spent massive amounts of
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money more and she lost. Solidly lost, because you know it

wasn’t 270, it was 306. So there’s anger. But there was massive

anger before I got there, so it’s not easy for a White House staff

to realize that you are going into a situation where you are going

to be at no, where are going to get no votes. I mean, here’s a

judge who is No. 1 at Columbia, No. 1 at Harvard and an Oxford

scholar. And he got three votes.

AP: Three Democratic votes, but yeah.

TRUMP: Three Democratic votes. OK. He’s an Oxford scholar at

the highest level. The No. 1, you know, one of the great

academics, one of the great writers. No bad decisions with all ...

nothing. He’s like a ...

AP: Do you think that you can break through that? I mean this

—

TRUMP: Yeah, I do.

AP: Is one of the biggest challenges for a president.

TRUMP: I think (I) can to an extent. But there’s a, there’s a

basic hard-line core that you can’t break though, OK, that you

can’t break through. There’s a hard-line group you can’t break

through, you can’t. It’s sad. You can’t. Look, I met with

Congressman Cummings and I really liked him, a lot. Elijah

Cummings (of Maryland). I really liked him a lot. And during

the conversation because we have a very strong mutual feeling

on drug prices. He came to see me, at my invitation, because I

saw him talking about, he came to see me about drug prices

because drug prices are ridiculous. And I am going to get them

way, way, way down and he liked that. He said you will be the

greatest president. He said you will be, in front of five, six

people, he said you will be the greatest president in the history

of this country.

AP: He disputed that slightly.

TRUMP: That’s what he said. I mean, what can I tell you?

AP: Yeah.
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TRUMP: There’s six people sitting here. What did he, what,

what do you mean by slightly?

AP: He said, he said that he felt like you could be a great

president if and then —

TRUMP: Well he said, you’ll be the greatest president in the

history of, but you know what, I’ll take that also, but that you

could be. But he said, will be the greatest president but I would

also accept the other. In other words, if you do your job, but I

accept that. Then I watched him interviewed and it was like he

never even was here. It’s incredible. I watched him interviewed a

week later and it’s like he was never in my office. And you can

even say that.

___

AP: And that’s one of the difficulties I think presidents have had

is that you can have these personal relationships with people

from the other party, but then it’s hard to actually change how

people vote or change how people —

TRUMP: No I have, it’s interesting, I have, seem to get very high

ratings. I definitely. You know Chris Wallace had 9.2 million

people, it’s the highest in the history of the show. I have all the

ratings for all those morning shows. When I go, they go double,

triple. Chris Wallace, look back during the Army-Navy football

game, I did his show that morning.

AP: I remember, right.

TRUMP: It had 9.2 million people. It’s the highest they’ve ever

had. On any, on air, (CBS “Face the Nation” host John)

Dickerson had 5.2 million people. It’s the highest for “Face the

Nation” or as I call it, “Deface the Nation.” It’s the highest for

“Deface the Nation” since the World Trade Center. Since the

World Trade Center came down. It’s a tremendous advantage.

I have learned one thing, because I get treated very unfairly,

that’s what I call it, the fake media. And the fake media is not all

of the media. You know they tried to say that the fake media was

all the, no. The fake media is some of you. I could tell you who it

is, 100 percent. Sometimes you’re fake, but — but the fake
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media is some of the media. It bears no relationship to the truth.

It’s not that Fox treats me well, it’s that Fox is the most

accurate.

AP: Do you believe that? That Fox —

TRUMP: I do. I get treated so badly. Yesterday, about the thing,

you know when I said it’s a terrorism ... it may be. I said it may

be a terrorist attack and MSNBC, I heard, went crazy, “He called

it a terrorist attack.” They thought it was a bank robbery. By the

way, I’m 10-0 for that. I’ve called every one of them. Every time

they said I called it way too early and then it turns out I’m ...

Whatever. Whatever. In the meantime, I’m here and they’re not.

___

AP: Do you feel that one of the things with cable is there’s such

real-time reaction with everything you say?

TRUMP: Yeah.

AP: Can you separate that sometimes from that actual decision?

TRUMP: The one thing —

AP: That you have to do —

TRUMP: OK. The one thing I’ve learned to do that I never

thought I had the ability to do. I don’t watch CNN anymore.

AP: You just said you did.

TRUMP: No. No, I, if I’m passing it, what did I just say

(inaudible)?

AP: You just said —

TRUMP: Where? Where?

AP: Two minutes ago.

TRUMP: No, they treat me so badly. No, I just said that. No, I,

what’d I say, I stopped watching them. But I don’t watch CNN

anymore. I don’t watch MSNBC. I don’t watch it. Now I heard

yesterday that MSNBC, you know, they tell me what’s going on.
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AP: Right.

TRUMP: In fact, they also did. I never thought I had the ability

to not watch. Like, people think I watch (MSNBC’s) “Morning

Joe.” I don’t watch “Morning Joe.” I never thought I had the

ability to, and who used to treat me great by the way, when I

played the game. I never thought I had the ability to not watch

what is unpleasant, if it’s about me. Or pleasant. But when I see

it’s such false reporting and such bad reporting and false

reporting that I’ve developed an ability that I never thought I

had. I don’t watch things that are unpleasant. I just don’t watch

them.

AP: And do you feel like that’s, that’s because of the office that

you now occupy —

TRUMP: No.

AP: That you’ve made that change?

TRUMP: I don’t know why it is, but I’ve developed that ability,

and it’s happened over the last, over the last year.

AP: That’s interesting.

TRUMP: And I don’t watch things that I know are going to be

unpleasant. CNN has covered me unfairly and incorrectly and I

don’t watch them anymore. A lot of people don’t watch them

anymore, they’re now in third place. But I’ve created something

where people are watching ... but I don’t watch CNN anymore. I

don’t watch MSNBC anymore. I don’t watch things, and I never

thought I had that ability. I always thought I’d watch.

AP: Sure.

TRUMP: I just don’t. And that’s taken place over the last year.

And you know what that is, that’s a great, it’s a great thing

because you leave, you leave for work in the morning you know,

you’re, you don’t watch this total negativity. I never thought I’d

be able to do that and for me, it’s so easy to do now. Just don’t

watch.

AP: That’s interesting.
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TRUMP: Maybe it’s because I’m here. I don’t know.
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I, ROBIN HOLMES-SULLIVAN, DECLARE: 

1. I am the Vice President for Student Affairs at the University of California (“UC”). The

matters set forth herein are true and correct of my own personal knowledge and, if called as a witness, I 

could and would testify competently thereto.  

2. In my role as Vice President, I oversee the overall student experience across UC’s

campuses, and I work closely with the UC President and Provost in efforts to enhance the diversity, 

experiences, and successes of UC students, especially undergraduate students. This includes not only 

overseeing the UC undergraduate application process for admissions and financial support program, but 

also monitoring diversity and campus climate, overseeing student mental health and wellness, 

overseeing policies guiding student conduct, student activities, admissions and financial aid, and also 

serving as an intermediary between UC campuses, UC Office of the President, and student 

groups/leadership. In my role, I visit all UC campuses on a regular basis, where I meet and talk with 

faculty, staff and students. My office provides overall guidance and support to a plethora of Presidential 

Initiatives carried out on each of the campuses, including the President’s Advisory Council on 

Undocumented Students, Student Veterans, LGBT Students, Faculty and Staff, the Global Climate 

Leadership Council, the California Community College Transfer Initiative, and the Global Food 

Initiative, to name a few. I enjoy a close working relationship with different individuals across our 

campuses, including student leaders and each Vice Chancellor of Student Affairs.  

3. In my role, I have observed and heard firsthand about the abilities and experiences of

DACA students, as well as how the announced rescission of the DACA policy has affected them. UC 

data shows that with the implementation of DACA in 2012, the first-year persistence rate (i.e., percent 

of students continuing on to the second year) increased significantly for these students who could count 

on receiving financial aid, and no longer feared deportation. 

4. Our DACA students are very talented and make important contributions to the State of

California and the United States as a whole. From August 1, 2017 to August 20, 2017, Tom K. Wong of 

the University of California, San Diego; United We Dream (UWD); the National Immigration Law 

Center (NILC); and the Center for American Progress fielded a national survey to further analyze the 

economic, employment, educational, and societal experiences of DACA recipients. This is the largest 
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study to date of DACA recipients with a sample size of 3,063 respondents in 46 states as well as the 

District of Columbia. The data illustrate that DACA recipients continue to make positive and significant 

contributions to the economy, including earning higher wages, which translates into higher tax revenue 

and economic growth that benefits all Americans  

(https://www.americanprogress.org/issues/immigration/news/2017/08/28/437956/daca-recipients-

economic-educational-gains-continue-grow/). 

5. Additionally, our undocumented and DACA graduate students make amazing

contributions to medicine and technology, including through discoveries that have the potential to help 

communities throughout California. For instance, one of our former DACA PhD students researched the 

indicators for sudden cardiac death—the leading natural cause of death in Americans. This vital research 

has the potential to save countless lives.  

6. Due to their talent and chosen fields of study, DACA students serve as academic role

models to other students across UC’s campuses. DACA students at all 10 of the campuses serve as 

teaching assistants (“TAs”). There are, for instance, four DACA-recipient PhD students at UC Merced 

who work as TAs. At UC Merced, 55 percent of the baccalaureate degrees awarded are in science, 

technology, and math, and several of the DACA PhD students’ focuses lie in those fields. The industries 

that students and graduate students with science, technology, or math degrees enter are among the least 

diverse sectors of the economy 

(http://www.air.org/sites/default/files/downloads/report/AGEP_Lit_Review_10-26-09_0.pdf), and part 

of both the University and UC Merced’s mission to diversify historically non-diverse industries. Our 

DACA-recipient TAs not only promise to diversify those fields upon entering the workforce, but they 

also serve as inspiration to the diverse undergraduate students in their classes that careers in those fields 

are attainable for them, too.  

7. Our undocumented and DACA students’ influence is not limited to the classroom. Many

serve as role models in the broader community. Some of our campuses are located in regions of the state 

where a fair percentage of K-12 students are undocumented youth or members of the migrant farm 

community. We have DACA-recipients who volunteer at these K-12 schools, showing local children 

that a college education is attainable and worthwhile.  
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8. UC values diversity, and exposure to other perspectives is a critical part of a complete

education. Developing robust cultural competency requires exposure to different cultures and 

viewpoints, and exposing others to the viewpoints of DACA recipients is an important component of 

that. Indeed, our undocumented and DACA students are vital members of our community. We have 

DACA students who serve as leaders of local chapters of national Greek Societies and in various student 

clubs, are influential student leaders and serve in student government, and are heavily involved in 

important events, such as performing the national anthem at school commencements. Through this 

engagement—both in the classroom and around campus—DACA students interact with many people 

and are able to share their unique perspectives with them. This enriches the social and educational 

environment for all. The valuable cultural exchange would be impoverished if undocumented students—

including DACA recipients—were not on campus or were not as willing to share their stories and 

perspectives. 

9. DACA recipients are often model students on campus and are valuable to UC. Not only

do undocumented students perform very well academically, but also they are highly involved in other 

aspects of student life and have few disciplinary issues.  For example, at UC Santa Barbara, University 

Service Awards are given each year to recognize the contributions and achievements of outstanding 

graduating seniors and graduate students who have performed above and beyond the call of duty in 

service to the University, the student body, and the community or have succeeded while facing 

extraordinary challenges.  For the 2016-17 year, several of the annual University Service Awards were 

given to DACA recipients.  

10. The announcement to rescind the DACA policy has created several harms. Our students

report stressors ranging from a fear of deportation, increased discrimination, and the possibility of being 

unable to continue their studies. The most instantly recognizable impact for me—other than the various 

psychological and emotional strains our DACA recipients report—is our current inability to provide our 

students with the counseling resources they need.    

11. I have spoken with DACA students who are afraid that they or their family members will

be detained or deported. One DACA student explained that she did not feel safe driving from campus to 

her parents’ house because doing so required passing through an immigration checkpoint. She is afraid 

Case 1:16-cv-04756-NGG-JO   Document 123-6   Filed 12/15/17   Page 23 of 49 PageID #: 2096

Case 1:18-cv-00068   Document 204-3   Filed in TXSD on 07/21/18   Page 666 of 673



4 
DECLARATION OF DR. ROBIN HOLMES-SULLIVAN 

All DACA Cases (Nos. 17-5211, 17-5235, 17-5329, 17-5380, 17-5813) 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

that immigration officers will learn her identity and follow her home or to campus. Not only is she 

scared, but her fear is preventing her from visiting her family, a valuable support network for her. This is 

not a unique story. This climate of fear has intensified since the announcement to rescind the DACA 

policy.  

12. We have observed an increase in anti-immigrant incidents on campus following the 2016

presidential election and the announcement to rescind DACA. On multiple occasions, racist posters 

targeted at immigrants have been put up on campuses overnight. There have also been several incidents 

where UC students are presumed to be immigrants and yelled at that they “do not belong” and that they 

should “go home.” Our DACA students are afraid that they will be harassed or attacked because of their 

immigration status or the fact that they “look like immigrants.”  

13. The uncertainty of being able to pay for school is also a significant source of stress for

our students. Financial aid often covers part of the full tuition for DACA students, but students are 

expected to pay for some of the cost—approximately $10,000—out of their own pockets. Many DACA 

recipients thus rely on their ability to work, pursuant to work authorization, to pay for this cost of 

attendance. Beyond the need to support themselves, some DACA recipients work to provide for their 

families. When this is the case, some DACA students view school as a lower priority than working to 

earn as much as possible before their DACA status—and consequently their work authorization—ends.  

14. One consequence of all these stressors is that DACA students are presently unable to

focus on their studies with the same intensity that they have in the past. I have heard from academic 

counselors who have observed a dip in the academic performance of DACA recipients since the 

rescission was announced. Professors are also concerned and report that many DACA students have 

reached out to them to report difficulty studying, completing assignments or focusing on their school 

work due to the stress they are experiencing. Our campus support staff have received a flood of emails 

from faculty who are concerned for their DACA students and are unsure how best to support them. We 

are working diligently to train our teachers about what resources exist and what they can do personally 

to help our DACA students.  

15. The stress caused by rescission of the DACA policy has resulted in a dramatic increase in

the number of requests from DACA students for mental health services. For example, at UC Merced, 
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over the weeks following the announcement to rescind DACA, demand for counseling services more 

than doubled from 11% of the total student population to 23% of the student population. At UC 

Berkeley, the number of appointments and walk-ins for mental health counseling increased by 90% 

following the announcement.  

16. I have also heard from my staff and from DACA students themselves that we need

psychologists and other experts who are familiar with the challenges faced by undocumented 

individuals. Again, we are devoting time and rerouting resources to address this. Doing so undoubtedly 

places more demands on these services by the campus community as a whole. On some campuses we 

have increased the number of full-time staff members and hired more peer counselors to staff our mental 

health facilities. We have also reached out to our local contacts and brought in attorneys to run “know 

your rights” workshops. We have also invested time and money into our UndocuAlly training program, 

through which we teach our counselors and some of our faculty about what it means to be 

undocumented in this country. This better prepares our staff to provide our DACA students the services 

they need.  

17. Our staff is working tirelessly to address the acute demand for services following the

announcement to rescind the DACA policy. I have observed the increased hours and emotional toll that 

this has had on our staff as they try to provide DACA students with information and support, and I am 

concerned that staff members will burn out and seek employment elsewhere.  

18. I and some of my colleagues are also concerned that the uncertainty surrounding the

DACA policy will result in a loss of current and future students.  For example, I have heard that two 

undergraduate students at UCLA called to cancel their enrollment after DACA’s rescission was 

announced. I have heard from several Vice Chancellors who are preparing for the possibility that DACA 

students will leave on an upcoming break from classes and will not return to school. Some of these 

students may decide not to return due to a desire to work and support their families while they can or to 

minimize the student debt they accrue before their DACA status expires. For others, though, the choice 

is out of their hands. Some families are deciding to leave the country and are taking their children with 

them. Still others depend on their DACA status for basic necessities. We have at least one DACA 

student who serves as a resident advisor, a position that comes with room and board but requires work 
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authorization. If this student loses their work authorization—which they will when their DACA status 

expires—they will lose their home.  

19. Our PhD students and others will not be able to continue as TAs without work

authorization. Being a TA is a full-year commitment, and part of a TA’s compensation is graduate 

school tuition reduction. When these students lose DACA status, they can no longer be employed as 

TAs, and their tuition will be higher, directly impacting their ability to pay for graduate school. UC will 

also have to scramble to find replacement TAs to take over teaching responsibilities mid-term. This, like 

our other efforts, will require time, energy, and money on UC’s part. But beyond the administrative 

costs, losing our DACA TAs also deprives us of their impact as role models to diverse undergraduates 

who might be considering advanced degrees in historically non-diverse fields. Accordingly, if we lose 

these diverse PhD candidates, then our commitment to diversifying these fields is harmed.  

20. I, my staff, and the high school counselors we interact with are all concerned about a

possible decrease in the number of undocumented applicants to UC as a result of the uncertainty created 

by the rescission of DACA. High school students are concerned about whether they will be accepted by 

their peers and the institution. They are also worried about the financial burden. As discussed, UC 

students need to cover some of the cost of attendance, and high school students are worried that, without 

work authorization, they will be unable to support themselves through school. 

21. We are trying to respond to the possible loss of both current and future students by

creating focused communication campaigns. Currently, we are ramping up our efforts to convince our 

current students that they belong here and that we are doing all we can to provide them the institutional 

support they need. One of our staff members is spending time writing and sending out weekly updates 

discussing DACA-related news and campus resources. Vice Chancellors are spending time personally 

reaching out to donors, trying to raise money that we can provide to undocumented students and DACA-

recipients as stipends or grants.  

22. In addition to diverting money, we are also spending time and energy making sure that

qualified high school students who would normally apply to UC still do so this year. We have hosted 

outreach conferences around the state in order to provide information to address the current confusion 

and concern that exists among high school counselors and their students. Nevertheless, the fear and 
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&'()*+,'-.'/0123'456/.'/01789.:9;;6<.9.;6/06;.74.57=>?.9850@0AA0>/95078.B9C;-.(7D.E87//

F7=B<8G5.H8<.687=>?.&6I0F98.H6B<.?98<;.57.:0FJ.?0;.K9B9:6L7.:6::6/;2.M6.;?9/:BN./6<=F6<.?0;

9F/69>6.98<.08O6;56<.PQ.A0BB078.<6O6B7:08>.9.A9F?086.57./6A7O6.:6::6/.;56A;2.M0;.>79B.C9;.57

F=5.5?6.8=AD6/.74.B9D7/6/;.?6.866<6<.DN.RST.98<.57.?0/6.?0>?6/@:90<.U2V2.A9F?080;5;.08;569<2

WX6.=;6<.57.?9O6.A98N.A0>/985.49A0B06;2.Y?6N.9/68G5.F7A08>.D9FJ-Z.;9N;.&/2.E87//-.C?7.7C8;

(E.[9/A;.\\*-.98.?7=/G;.</0O6.4/7A.,?7680I2

[6C.0;;=6;.08.5?6.:/6;0<68509B.F9A:90>8.9/6.A7/6.6I:B7;0O6.5?98.C?65?6/.98<.?7C.A=F?.57

F/9FJ.<7C8.78.0BB6>9B.0AA0>/95078-.C?0F?.;7A6.(6:=DB0F98.F98<0<956;.08.:9/50F=B9/.DB9A6.47/

'A6/0F9G;.6F787A0F.C76;2.'/01789.0;.9.56;5.F9;6.74.C?95.?9::68;.57.98.6F787AN.C?68.;=F?

A0>/985;.B69O6-.98<.05.0BB=;5/956;.5?6.6F787A0F.568;078;.4=6B08>.5?6.0AA0>/95078.<6D9562

]F787A0;5;.74.7::7;08>.:7B050F9B

O06C;.9>/66.5?6.;5956G;.6F787AN

577J.9.?05.C?68.B9/>6.8=AD6/;.74

0BB6>9B.0AA0>/985;.B645.47/.&6I0F7

98<.75?6/.D7/<6/.;5956;-.47BB7C08>.9

D/79<.F/9FJ<7C82.̂=5.5?6N.9B;7.;9N.5?6./6<=F6<.F7A:6505078.47/.B7C@;J0BB6<.K7D;.C9;.9.D778.47/

;7A6.8950O6@D7/8.F78;5/=F5078.98<.9>/0F=B5=/9B.C7/J6/;.C?7.>75.K7D;.7/./90;6;-.98<.5?95.5?6

<6:9/5=/6;.9B;7.;9O6<.5?6.;5956.A786N.78.6<=F95078.98<.?69B5?.F9/62.X?65?6/.5?7;6.>908;.9/6

C7/5?.5?6.6F787A0F.:908.0;.5?6.F/=I.74.5?6.<6D9562

_7/<78.M98;78-.9.U80O6/;05N.74.*9B047/809.95.V98.̀06>7.6F787A0;5.C?7.?9;.;5=<06<.5?6.0;;=6.47/

5?6.878:9/50;98.*7=8F0B.78.[7/60>8.(6B95078;-.?9;.<6590B6<.?7C.B9/>6@;F9B6.0AA0>/95078

=8<6/A086;.C9>6;.47/.B7C@;J0BB6<.C7/J6/;2.)8.'/01789G;.F9;6-.?6.5?08J;.5?6.;5956.0;.:9N08>.98

6F787A0F.:/0F6.47/.05;.<6F0;0782.W';.5?6.U2V2.6F787AN.F78508=6;.57./6F7O6/-.5?6.'/01789

abcdebfghidjdfgchdkblmdkbnmjfo
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&'()(*+,-.//,0&,-&.12&3,3(-),0+,4/(-&5,15(-62,7)3,0+,/&44,&89(56,95(3:'6.(),.),6573.6.()7/

.)3:465.&4;,4:'2,74,715.':/6:5&,-2&5&,.//&17/,.**.157)64,9/7+,7,0.1,5(/&<,2&,47+4=

>5(9()&)64,(?,3(.)1,*(5&,6(,':50,.//&17/,.**.1576.(),47+,62&,*744,3&9756:5&4,2&/9&3,62&,4676&

&'()(*.'7//+,.),4&@&57/,-7+4=,A(@&5)*&)6,49&)3.)1,(),2&7/62,'75&,7)3,&3:'76.(),?(5,.//&17/

.**.157)64,7)3,62&.5,B=C=D0(5),'2./35&),35(99&3=,E71&4,?(5,9/746&5&54<,/7)34'79&54<

?75*-(5F&54,7)3,(62&5,/(-D4F.//&3,/70(5&54,G:*9&3,0&'7:4&,(?,4'75'.6+<,7''(53.)1,6(,&*9/(+&54

7)3,?&3&57/,3767=

HI@&),.?,62&,4.J&,(?,62&,4676&K4,AL>,3&'5&74&3<,62&,3&'5&74&,.),.**.1576.(),5&3.465.0:6&3

.)'(*&,?5(*,&*9/(+&54,6(,&*9/(+&&4<,9756.':/75/+,76,62&,0(66(*,&)3,(?,62&,/70(5,*75F&6<;,47+4

C6&@&),M7*75(67<,5&4&75'2,3.5&'6(5,(?,62&,M&)6&5,?(5,N**.1576.(),C6:3.&4<,.),E742.)16()<

-2.'2,?7@(54,5&3:'&3,.//&17/,.**.1576.()=,HO276K4,7,1((3,3&7/=;

PQRSTUVW
X&6-&&),YZZ[,7)3,YZ\Y<,]5.J()7K4,9(9:/76.(),(?,:)3(':*&)6&3,-(5F&54,35(99&3,0+,̂Z_̀ 0+

?75,62&,0.11&46,9&5'&)671&,3&'/.)&,(?,7)+,4676&̀ 7''(53.)1,6(,62&,>&-,a&4&75'2,M&)6&5<,7

)()9756.47),62.)F,67)F,-2(4&,):*0&54,75&,'.6&3,0+,95(,7)3,7)6.D.**.1576.(),15(:94=

M7/.?(5).7<,62&,0.11&46,0(53&5,4676&<,/(46,G:46,\Y=b_,(?,.64,.//&17/,.**.157)64,3:5.)1,6276,6.*&

9&5.(3=,C.)'&,YZ\Y<,]5.J()7K4,.//&17/D.**.157)6,9(9:/76.(),274)K6,15(-),*:'2<,.?,76,7//<

7''(53.)1,6(,4676&,&'()(*.464,7)3,&*9/(+&54,7)3,95&/.*.)75+,3767,?5(*,>&-=,C.)'&,YZZ[<,70(:6

YZZ<ZZZ,:)3(':*&)6&3,.**.157)64,27@&,/&?6,62&,4676&<,-2.'2,274,7,9(9:/76.(),(?,c=[,*.//.()=

O2&,'(46,(?,.//&17/,.**.1576.(),274,0&&),7,0.1,9(/.6.'7/,.44:&,.),]5.J()7,?(5,+&754=,X:6,9.)).)1

3(-),&87'6/+,2(-,*:'2,.6,'(464,62&,4676&<,7)3,2(-,*:'2,.4,'(//&'6&3,?5(*,.//&17/,.**.157)64

625(:12,67876.()<,.4,4:595.4.)1/+,2753,6(,3(=,O2&,4676&,3(&4)K6,'(:)6,.6=,I46.*76&4,@75+,-.3&/+<

3&9&)3.)1,.),9756,(),3&07670/&,.44:&4,4:'2,74,-2&62&5,6(,.)'/:3&,62&,'(46,(?,&3:'76.)1,B=C=D

0(5),'2./35&),(?,.//&17/,.**.157)64=

N),YZẐ<,62&,d&3&576.(),?(5,]*&5.'7),N**.1576.(),a&?(5*<,7,E742.)16()D074&3,15(:9,6276

4&&F4,6(,5&3:'&,.**.1576.()<,'7/':/76&3,6276,:)3(':*&)6&3,-(5F&54,'(46,]5.J()7,67897+&54

*(5&,627),e\,0.//.(),7,+&75,?(5,&3:'76.()<,*&3.'7/,'75&,7)3,.)'75'&576.()<,7?6&5,4:0657'6.)1,62&

&46.*76&3,678&4,62&+,97+=

d(:5,+&754,/76&5<,f:3.62,A7)4<,62&),*7)71&5,(?,62&,.**.1576.()D9(/.'+,95(157*,76,62&

B).@&54.6+,(?,]5.J()7K4,B37//,M&)6&5,?(5,C6:3.&4,.),>:0/.',>(/.'+<,&87*.)&3,62&,.44:&,?(5,7//

.**.157)64<,)(6,G:46,.//&17/,()&4=,C2&,'()'/:3&3,6276,.**.157)64,7''(:)6&3,?(5,)&75/+,e\,0.//.()

*(5&,.),7)):7/,678,5&@&):&,627),62&+,'(46,62&,4676&=

g((3+K4,])7/+6.'4,/((F&3,76,]5.J()7K4,&'()(*.',(:69:6,?(5,O2&,E7//,C65&&6,f(:5)7/<,-.62,7),&+&

6(-753,3.46.)1:.42.)1,0&6-&&),62&,&h&'64,(?,62&,*744,3&9756:5&4,(?,.//&17/,.**.157)64,7)3,62&

5&'&44.(),6276,2.6,62&,4676&,2753,0&1.)).)1,.),YZZi=,N6,'()'/:3&3,6276,62&,3&9756:5&4,7/()&,273

5&3:'&3,]5.J()7K4,15(44,3(*&46.',95(3:'6,0+,7),7@&571&,(?,Y_,7,+&75,0&6-&&),YZZi,7)3,YZ\b=

X&'7:4&,(?,62&,3&9756:5&4<,6(67/,&*9/(+*&)6,.),62&,4676&,-74,Y=b_,/(-&5<,(),7@&571&<,627),.6

(62&5-.4&,-(:/3,27@&,0&&),0&6-&&),YZZi,7)3,YZ\b<,7''(53.)1,6(,g((3+K4=

O2&,5&'&44.()<,(?,'(:54&<,7/4(,2:56,62&,4676&K4,&'()(*+=,g5=,j7)4()<,62&,.**.1576.()

&'()(*.46<,47.3,62&,&'()(*.',3(-)6:5),/&3,*7)+,*.157)64,6(,/&7@&=

I'()(*.',7'6.@.6+,95(3:'&3,0+,.**.157)64̀ -276,&'()(*.464,'7//,62&,H.**.1576.(),4:59/:4;̀

4257)F,0&'7:4&,62&5&,-&5&,?&-&5,.**.157)64,75(:)3,6(,0:+,'/(62.)1,7)3,15('&5.&4<,6(,-(5F,7)3

6(,46756,0:4.)&44&4=

O2&4&,37+4<,'()465:'6.()<,/7)34'79.)1,7)3,715.':/6:5&,.)3:465.&4<,/()1,3&9&)3&)6,(),*.157)64<

'(*9/7.),(?,-(5F&5,42(5671&4=kE2./&,'(*9&6.6.(),?(5,4(*&,G(04,&74&3<,62&5&,-&5&,?&-&5,G(0

(9&).)14,(@&57//,?(5,B=C=D0(5),-(5F&54,(5,/&17/,.**.157)64=

]''(53.)1,6(,62&,g((3+K4,7)7/+4.4<,/(-D4F.//&3,B=C=,)76.@&4,7)3,/&17/,j.497).',.**.157)64,4.)'&

YZZi,9.'F&3,:9,/&44,627),\Z_,(?,62&,G(04,()'&,2&/3,0+,:)3(':*&)6&3,.**.157)64=kN),7,4&97576&

7)7/+4.4<,&'()(*.464,C7572,X(2),7)3,g71):4,l(?465(*,(?,62&,>:0/.',>(/.'+,N)46.6:6&,(?

M7/.?(5).7,7)3,C6&@&),a7927&/,(?,62&,B).@&54.6+,(?,M7/.?(5).7,76,X&5F&/&+k'()'/:3&,6276

&*9/(+*&)6,3&'/.)&3,?(5,/(-D4F.//&3,-2.6&,)76.@&,-(5F&54,.),]5.J()7,3:5.)1,YZZi,7)3,YZZm<

62&,2&.126,(?,62&,(:6D*.1576.()=,n)&,05.126,49(6o,62&,*&3.7),.)'(*&,(?,/(-D4F.//&3,-2.6&4,-2(

3.3,*7)71&,6(,1&6,G(04,5(4&,70(:6,c_,3:5.)1,6276,9&5.(3<,62&,&'()(*.464,&46.*76&=
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&'()*+,-./0*012,3(*+/*4/(2256,2

(77(6',+3./6'58/+5,'29/:;54*2<

=53855+/>??@/,+</A@@BC/3*/,=*13

DB@C@@@C/,EE*'<(+6/3*/F58

G5.5,'EHI/J3,'3(+6/,'*1+</A@@DC

3H5/.3,35/,00'*;5</,/.5'(5./*4

75,.1'5.C/5(3H5'/=9/=,22*3

(+(3(,3(;5./*'/256(.2,3(*+C/,(75<

,3/<(.E*1',6(+6/(2256,2

(77(6',3(*+I/K+<*E175+35<

(77(6',+3./(+/&'()*+,C/,=*13

LBM/*4/8H*7/E,75/4'*7/N5O(E*C

,'5/=,''5</4'*7/'5E5(;(+6

6*;5'+75+3/=5+5:3.C/(+E21<(+6

+*+575'65+E9/H*.0(3,2/E,'5I

PH59/E,+-3/'5E5(;5/01+(3(;5

<,7,65./(+/E(;(2/2,8.1(3.I/N,+9

E,+-3/653/<'(;5'.-/2(E5+.5./,+<

,'5+-3/52(6(=25/4*'/(+Q.3,35/31(3(*+

',35.I/&'()*+,/<5;52*05</,

+,3(*+,2/'5013,3(*+/4*'/3*16H

5+4*'E575+3/*4/3H5/'125.I

J*75/E1''5+3/G501=2(E,+

0'5.(<5+3(,2/E*+35+<5'./,2.*/3,R5

,/3*16H/2(+5/*+/(77(6',3(*+I/STF

4'*+3Q'1++5'/U*+,2</P'170

=,ER./,/V<50*'3,3(*+/4*'E5W/3*

.5+</H*75/3H*.5/H5'5/(2256,229C

,+</H5/8,+3./3*/=1(2</,/8,22/*+

3H5/N5O(E,+/=*'<5'/3*/R550/*13

*3H5'.I/P5O,./J5+I/P5</X'1)/,2.*

8,+3./,/8,22/,+</8*12</5+<

T=,7,/,<7(+(.3',3(*+/75,.1'5.

3H,3/H,;5/H,235</<50*'3,3(*+./*4

7,+9/1+<*E175+35</8*'R5'.I

T+/3H5/U57*E',3(E/.(<5C/4*'75'/J5E'53,'9/*4/J3,35/Y(22,'9/X2(+3*+/,+</Z5'7*+3/J5+I/[5'+(5

J,+<5'./8*12</,22*8/(2256,2/(77(6',+3./,2'5,<9/H5'5/3*/=5E*75/E(3()5+.C/,+</8*12</E*+3(+15

3H5/T=,7,/,<7(+(.3',3(*+/0*2(E(5.I

&'()*+,-./(77(6',3(*+/\*8/.3,'35</3*/'5;5'.5/(+/A@@L/,435'/3H5/.3,35/=5E,75/3H5/:'.3/3*/'5]1('5

,22/5702*95'./3*/1.5/3H5/45<5',2/6*;5'+75+3-./̂QZ5'(49/.9.357C/8H(EH/.5,'EH5./J*E(,2/J5E1'(39

'5E*'<./3*/EH5ER/8H53H5'/H('5./,'5/,13H*'()5</3*/8*'R/(+/3H5/KIJI/PH,3/2,8/E*(+E(<5</8(3H/3H5

E*22,0.5/*4/3H5/E*+.3'1E3(*+/(+<1.3'9/,+</3H5/'5E5..(*+I/PH5/E*7=(+,3(*+/05'.1,<5</7,+9

(2256,2/(77(6',+3./3*/25,;5/4*'/+5(6H=*'(+6/.3,35./*'/N5O(E*I

_àbcdè f̀b̀ghijfbklmkbinbgkb̀nomgdhbpènbedbplqigdǹmbrnqlsknbinbqldtjbugdvbndeshib_nwgqldbugnovbildvka	xyz{z|}~������
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&'()*+*,(-.(/01(./-/1(123'345(617-'(/3(8123918,(/01(:17;.<-/=81(./1>>1?(=>(>81..=81@(A'?18(-

'1B(<-B,(CD(+*E*,(>3<;21(23=<?(=.1(/8-F2(./3>.(/3(2012G(;44;78-/;3'(./-/=.@(H'3/018(.12/;3'(3I

/01(<-B,(<-/18(./8=2G(?3B'(65(/01(C=>8141(J3=8/,(4-?1(;/(;<<17-<(I38(?-5(<-63818.(/3(./-'?(3'(2;/5

./811/.(-'?(.;7'(=>(I38(B38G(3'(23'./8=2/;3'(281B.@

K&/(B-.(<;G1,(LM0181(?;?(1918563?5(73NO(P(.-5.(Q181.-(H2='-,(-(R031';S(81-<T1./-/1(-71'/(B03

B38G.(;'(:-/;'3('1;70638033?.@(U1-<T1./-/1(-71'/(R-//;(V38.G;(.-5.(018(.-<1.(81238?.(.03B(/0-/

>8;21.(3I(0341.(3B'1?(65(C>-';.0T.>1-G;'7(2=./3418.(I1<<(65(WXY(61/B11'()**E(-'?()*+*,

234>-81?(B;/0(-(ZZY(?83>(I38(['7<;.0T.>1-G;'7(2=./3418.,(-(?;\181'21(.01(-//8;6=/1.(>-8/<5(/3

]'-'2;-<(>81..=81(3'(3B'18.(B03(0-?(611'(81'/;'7(0341.(/3(;44;78-'/.(B03(?1>-8/1?@

CD(+*E*(>834>/1?(.341(=';3'.(-'?(3/018(387-';̂-/;3'.(/3(63523//(/01(./-/1,(;'(.341(2-.1.

2-'21<;'7(23'91'/;3'.@(&'(:-/;'3('1;70638033?.,(.-<1.(?12<;'1?(-/(7832185(./381.(-'?(3/018
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

BROWNSVILLE DIVISION

STATE OF TEXAS, et al.,

Plaintiffs

§
§
§
§
§
§
§
§
§
§
§
§
§

vs.

UNITED STATES OF AMERICA, et al.,

Defendants,

KARLA PEREZ, et al.,

Defendants-Intervenors.

CIVIL ACTION NO. 1:18-cv-00068

APPENDIX IN SUPPORT OF BRIEF OF 114 COMPANIES AND
ASSOCIATIONS AS AMICI CURIAE

VOLUME 3

EXHIBITS 53-68
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6 Immigration Law and Procedure § 72.03

Immigration Law and Procedure  >  PART 7 DEPORTABILITY / DEPORTATION  >  CHAPTER 72 
Procedure in Deportation Cases

§ 72.03 Commencement of Deportation Proceeding (Pre-IIRAIRA Law)*

[1] Order to Show Cause

[a] Overview and Historical Background

Before February 1956, all deportation proceedings were commenced with the arrest of the 
respondent.1 The service of the warrant of arrest marked the opening of the proceeding, and the 
warrant served the additional function of notifying the respondent of the charges against him or 
her.2 Although the respondent ordinarily was released on nominal bail during the pendency of the 
case, he or she suffered the stigma of arrest.

New procedures begun in 1956 ended the practice of starting the proceeding with an arrest and 
decreed that thereafter deportation proceedings would be initiated by the issuance and service of 
an order to show cause (OSC), Form I-221, and the filing of the OSC with an immigration court.3 
The respondent would be arrested only when the public interest required his or her incarceration or 
when there was substantial basis for a belief that the respondent would abscond.4

The three stages in the OSC process—issuance, service, and filing—are distinct concepts. 
Issuance, the first step, is generally understood as the agency’s act of preparing, dating, and 
releasing an OSC with respect to a particular noncitizen.5 After the OSC is issued, it is served 
upon the noncitizen, usually by delivering it personally or sending it by certified mail.6 Finally, the 
deportation proceeding formally starts when the OSC is filed or actually received by the 
appropriate immigration court.7

* The authors thank Nathan Baum and Elizabeth Kerwin-Miller for their assistance in updating various parts of this chapter.

1 Harisiades v. Shaughnessy, 187 F.2d 137 (2d Cir. 1951), aff’d, 342 U.S. 580 (1952).

2 S. Rep. No. 81-1515, at 625 (1950); see Chew v. Boyd, 309 F.2d 857, 861 (9th Cir. 1962) (citing this treatise).

3 21 Fed. Reg. 99-101 (Jan. 6, 1956).

4 See infra § 72.03[4].

5 The issuance of the OSC is discussed infra in § 72.03[1][b].

6 Service of the OSC is discussed infra in § 72.03[1][d].

7 See 8 C.F.R. §§ 1003.13 (definition of “filing”), 1003.14(a) (jurisdiction vests and proceedings commence when charging document filed 
with Immigration Court); infra § 72.03[1][b]. For the purposes of its regulations, the INS changed the name of the tribunal that hears 
deportation and exclusion proceedings from “Office of the Immigration Judge” to “Immigration Court.” 60 Fed. Reg. 34,089 (June 30, 1995).
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Although in some respects the language of the Immigration and Nationality Act (INA) did not 
contemplate such a process, the OSC procedure unquestionably satisfied the statutory mandate.8 In 
eliminating arrest as an inevitable prerequisite, the new procedure represented a substantial 
improvement over the traditional patterns it superseded. Moreover, it afforded the respondent more 
adequate notice of the charges by spelling out their factual basis in the OSC.9

The Immigration Act of 1990 enlarged the function of the OSC as an essential element of the 
deportation process.10 That statute added a new INA § 242B, 8 U.S.C. § 1252b, which amplified 
the information to be provided in the OSC. The 1990 Act directed that the OSC also advise the 
respondent of the obligation to inform the Attorney General of his or her whereabouts during the 
deportation proceeding and of the consequences of failing to comply with this requirement.11

Although deportation proceedings are now initiated by the filing of the OSC with the Immigration 
Court, the INA still authorizes the noncitizen’s arrest under the authority of a warrant of arrest.12 
Moreover, designated immigration officers are empowered to make arrests without warrant: (1) 
when a noncitizen in an officer’s presence and view is entering or attempting to enter the United 
States illegally; (2) when an officer has reason to believe that a noncitizen is in the United States in 
violation of law and is likely to escape before a warrant can be obtained; (3) for felony violations 
of the immigration laws; (4) for any federal offense committed in an officer’s presence; or (5) for 
any federal felony.13 In making arrests it is not improper or unusual for immigration agency 
officers to cooperate with other law enforcement officers. It is also customary for local police 
officers to notify the immigration agency of noncitizens arrested or incarcerated for criminal 
violations, and for the immigration agency to file a “detainer” requesting the local police to hold 
the noncitizen for the immigration agency after police action or incarceration has been 
completed.14

Ordinarily an arrested noncitizen (other than an aggravated felon) is released upon furnishing a 
bond in a fixed amount. However, the government has discretion to continue to hold the noncitizen 
in custody or release the noncitizen on conditional parole. A custody determination by the 
immigration agency may be renewed before an immigration judge (IJ). The respondent or the 

8 Manuerra v. INS, 390 F.2d 358 (9th Cir. 1968); Ben Huie v. INS, 349 F.2d 1014 (9th Cir. 1965); Matter of Muniz, 151 F. Supp. 173 (W.D. 
Pa. 1956).

9 See INS, U.S. Dep’t of Justice, 1956 Annual Report 14-15.

10 Immigration Act of 1990 (IA90), Pub. L. No. 101-649, § 545, 104 Stat. 4978, 5061. The 1990 Act provided that the new provisions 
describing the contents of the OSC and the obligations of the respondent would not take effect until a date not earlier than six months after 
the Attorney General certified to Congress that the central address file system described in then-INA § 242B(a)(4) had been established. 
These new provisions took effect on June 13, 1992. See 57 Fed. Reg. 5180 (Feb. 12, 1992). The new notice procedures thus applied only to 
OSCs served on or after June 13, 1992. See Matter of Thao Xuan Cao, 12 Immigr. Rep. B1-64 (BIA Aug. 9, 1993) (nonprecedent).

11 INA § 242B(a)(1), 8 U.S.C. § 1252b(a)(1), enacted by IA90 § 545; see infra § 72.03[1][b].

12 See infra § 72.03[4][e].

13 See infra § 72.03[4][d].

14 See infra § 72.03[4][b].
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immigration agency may then appeal the IJ’s decision to the Board of Immigration Appeals 
(BIA).15

Not all violations of the immigration laws result in deportation. In many situations, noncitizens 
may avail themselves of specific discretionary remedies to avert deportation such as voluntary 
departure, asylum, withholding of deportation, or deferred action. Moreover, administrative 
officers may withhold or defer deportation proceedings in some circumstances to permit the 
noncitizen to apply for naturalization or other immigration benefits.16

[b] Issuance

As indicated above, every deportation proceeding is preceded by the issuance and service of an 
OSC on Form I-221. Jurisdiction then vests, and the deportation proceeding commences, when the 
immigration agency files the OSC with the Immigration Court.17 There apparently is no bar to 
bringing a deportation proceeding against a respondent who is legally incompetent or underage.18

The OSC must be properly prepared and served to invoke the jurisdiction of the immigration court. 
Legacy Immigration and Naturalization Service (INS or Service)19 regulations authorize the 
following persons to issue OSCs: district directors (except foreign); deputy district directors 
(except foreign); assistant and deputy assistant district directors for investigations; assistant and 
deputy assistant district directors for deportation; assistant and deputy assistant district directors 
for examinations; officers in charge (except foreign); assistant officers in charge (except foreign); 
chief patrol agents; deputy chief patrol agents; associate and assistant chief patrol agents; the 
Assistant Commissioner for investigations; service center directors; the director and assistant 
directors of the Organized Crime Drug Enforcement Task Force; the Assistant Commissioner, 
Refugees, Asylum and Parole; and supervisory asylum officers.20 The issuance of an OSC by a 
person other than the above authorized individuals may be cause for a motion to terminate 
proceedings for lack of jurisdiction.21 It is not uncommon for unauthorized officials, such as 

15 See infra § 72.03[4][f].

16 See infra § 72.03[4][b].

17 Uzuegbu v. Caplinger, 745 F. Supp. 1200 (E.D. La. 1990); 8 C.F.R. § 1003.14.

18 De Souza v. Barber, 263 F.2d 470 (9th Cir. 1959).

19 The INS, an agency of the Department of Justice, was formally dissolved as of March 1, 2003. Its functions and authority were allocated 
primarily to the new Department of Homeland Security (DHS). See Homeland Security Act of 2002, Pub. L. No. 107-296, 116 Stat. 2135; 
Stanley Mailman & Stephen Yale-Loehr, Immigration in a Homeland Security Regime, N.Y.L.J., Dec. 23, 2002, at 3, reprinted at 8 Bender’s 
Immigr. Bull. 1 (Jan. 1, 2003). Within DHS, the former INS functions relating to such immigration benefits and services as the processing of 
visa petitions and applications for adjustment of status and naturalization were allocated to the bureau of Citizenship and Immigration 
Services (USCIS). Enforcement functions fall to U.S. Customs and Border Protection (CBP, working on the border and at interior ports of 
entry) and U.S. Immigration and Customs Enforcement (ICE, handling interior enforcement). 68 Fed. Reg. 9824 (Feb. 28, 2003) (amending 
various parts of 8 C.F.R., triggering the transfer of functions, and allocating them within DHS agencies). For more detail, see supra § 3.02. 
Even now, not all statutes and regulations have been amended to reflect the changes, especially those dealing with deportation.

20 Former 8 C.F.R. §§ 239.1(a) (1998), 242.1(a) (1995).

21 See Matter of Lodge, 3 Immigr. Rep. B1-207 (BIA Mar. 17, 1986) (nonprecedent) (regulatory requirements not met where OSC was not 
signed by an authorized person or at the direction of an authorized person; proceedings terminated). But see Diaz-Soto v. INS, 797 F.2d 262, 
264 (5th Cir. 1986) (approving Service practice of having subordinate officers sign the authorized official’s name in some situations); 

Case 1:18-cv-00068   Document 204-5   Filed in TXSD on 07/21/18   Page 5 of 193



Page 4 of 52

6 Immigration Law and Procedure § 72.03

Border Patrol agents, to issue OSCs.22 In such situations, a noncitizen may be served with an 
improperly issued OSC, while a “corrected” version is later filed with the Immigration Court. 
Practitioners should carefully review the OSC in the court’s record before pleading to it.23

The timing of issuing the OSC ordinarily is a matter of administrative discretion.24 However, an 
OSC must be issued within twenty-four hours of a respondent’s arrest.25 There is likewise no 
requirement to serve the noncitizen with the OSC or file the OSC with an immigration court within 
a certain time.26

It is important to bear in mind the difference between an exclusion and a deportation proceeding. 
A noncitizen whose admissibility into the United States is questioned may be detained or allowed 
in under parole, while the noncitizen’s right to enter is being determined. This issue is resolved in 
an exclusion proceeding.27 A final order barring a noncitizen from the United States is the 
culmination of his or her application for entry, and there is no need to issue an OSC to accomplish 
the exclusion. A noncitizen who was admitted under parole apparently may be apprehended under 
the order of exclusion.28 Upon termination of parole the noncitizen’s right to remain in the United 
States is adjudicated in exclusion rather than deportation proceedings.29 However, if the noncitizen 
actually has been admitted into the United States, or has entered illegally, even if the entry is brief 
and temporary, it is necessary to bring deportation proceedings to oust the noncitizen.30 The 
issuance of the OSC is the opening step in such a process of expulsion.

Rassano v. INS, 377 F.2d 971 (7th Cir. 1967) (endorsing amendment of defective charge by trial attorney, through lodging additional charge 
at hearing); Matter of Rojas, 10 Immigr. Rep. B1-136 (BIA Oct. 26, 1992) (nonprecedent) (holding that as the list of authorized officials at 
former 8 C.F.R. § 242.1(a) was an internal agency rule that did not serve a purpose to benefit noncitizens and was not meant to accord 
noncitizens any rights, “non-compliance with this regulation is not a basis for termination of these deportation proceedings”).

22 See Diaz-Soto v. INS, 797 F.2d 262, 264 (5th Cir. 1986) (upholding INS practice to let Border Patrol agents sign copy of OSC given to 
noncitizen upon telephonic authorization by designated official, as long as the original OSC filed with the court was signed by a designated 
official).

23 See Vera A. Weisz & Niels W. Frenzen, Selected Evidentiary Issues Relating to Deportation Proceedings, in 2 American Immigration 
Lawyers Association, 1994-95 Immigration & Nationality Law Handbook 463, 467 (R. Patrick Murphy ed., 1994).

24 Matter of Rios-Carrillo, 10 I. & N. Dec. 291 (BIA 1963) (“[w]hile a matter of due process is advanced, it seems clear that premature 
issuance of an order to show cause would not alone amount to a denial of due process”). See supra § 72.01, which describes efforts of 
detained noncitizens, thus far generally unsuccessful, to compel commencement of deportation proceedings.

25 8 C.F.R. § 287.3; see Weisz & Frenzen, supra note 23, at 468 (noting that this regulation also arguably requires that the OSC be filed with 
an immigration court within twenty-four hours of a respondent’s arrest).

26 This lack of time restrictions can be frustrating to a noncitizen who wishes to file affirmatively to apply for discretionary relief, such as 
suspension of deportation. See generally infra Chapter 74.

27 See supra § 72.01[2], [3].

28 See Leng May Ma v. Barber, 357 U.S. 185 (1958); Kaplan v. Tod, 267 U.S. 228 (1925); Pantano v. Corsi, 65 F.2d 322 (2d Cir. 1933).
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One consequence of the issuance of an OSC is that no naturalization petition can be considered 
while the deportation proceeding is pending.31

[c] Contents

The purpose of the OSC is

to obtain direct jurisdiction over the person of the alien, to advise him of his alleged violation 
with sufficient precision to allow him to defend himself, and to set in motion an inquiry in 
which the Service must establish that a violation occurred, and the alien has an opportunity to 
defend himself.32

The OSC describes the nature of and legal authority for the proceedings and sets forth a concise 
statement of factual allegations supporting the charges against the respondent. It also designates 
the statutory provision(s) that the respondent allegedly violated. It is important to check these 
citations for accuracy, as errors may render the OSC defective and subject to termination.33 
Essentially, the OSC will charge that the respondent is a noncitizen and that he or she is in the 
United States illegally (e.g., surreptitious entry or overstay of temporary admission), and provide 
the acts or conduct alleged to be in violation of law, leading to the conclusion that the respondent 
is subject to deportation.34

The time and place of the hearing may be set in the OSC or in a notice of deportation hearing 
served upon the respondent at a later date.35 Further, the first deportation hearing cannot be held 
earlier than fourteen days after service of the OSC, to allow the noncitizen to find counsel, except 
if the noncitizen requests an earlier hearing in writing.36 The regulations provide that venue lies at 
the immigration court where the immigration agency files the charging document.37 The IJ may 
change venue for good cause, only upon motion from one of the parties after the other party has 

29 Shung v. Murff, 176 F. Supp. 253 (S.D.N.Y. 1959), aff’d per curiam, 274 F.2d 667 (2d Cir. 1960); Matter of L-Y-Y-, 9 I. & N. Dec. 70 (Att’y 
Gen. 1960); see supra § 62.01[3].

30 See United States ex rel. Ling Yee Suey v. Spar, 149 F.2d 881 (2d Cir. 1945); Blumen v. Haff, 78 F.2d 833 (9th Cir.), cert. denied, 296 U.S. 
644 (1935); Matter of A-, 9 I. & N. Dec. 356 (BIA 1961) (stowaway escaped after detention ordered; apprehended two years later); Matter of 
V-Q-, 9 I. & N. Dec. 78 (BIA 1960) (had proceeded only a few feet from checkpoint after admission by immigrant inspector); supra 
§ 65.02[2].

31 INA § 318, 8 U.S.C. § 1429; Millan-Garcia v. INS, 343 F.2d 825 (9th Cir.), vacated and remanded, 382 U.S. 69 (1965) (institution of 
deportation proceedings while naturalization application pending does not deny due process); see infra § 72.03[2][d].

32 Matter of Chery and Hasan, 15 I. & N. Dec. 380, 380–81 (BIA 1975).

33 See Douglas S. Weigle, Strategies in Exclusion and Deportation: “Trial by Ambush,” in 2 American Immigration Lawyers Association, 
1995-96 Immigration and Nationality Law Handbook 300, 302 (R. Patrick Murphy ed., 1995).

34 Former 8 C.F.R. § 242.1(b).

35 See INA § 242B(a)(2), 8 U.S.C. § 1252b(a)(2); former INS Operations Instruction (OI) 242.3, reprinted infra in Volume 16 and on 
lexis.com (“The date of the hearing shall normally be at least 7 calendar days from the date of service of the notice of hearing”); see also 
Matter of Camarillo, 25 I. & N. Dec. 644 (BIA 2011) (removal case). Although this OI was rescinded in 1997, agency policy appears to 
remain the same.For discussion of service of the OSC and the notice of deportation hearing, see infra § 72.03[1][d].

36 INA § 242B(b)(1), 8 U.S.C. § 1252b(b)(1) (1995).

37 8 C.F.R. § 1003.20; see infra § 72.04[3][c].

Case 1:18-cv-00068   Document 204-5   Filed in TXSD on 07/21/18   Page 7 of 193



Page 6 of 52

6 Immigration Law and Procedure § 72.03

been given a chance to respond, and only if the respondent provides a fixed street address for 
notification.38

Regulations require the immigration agency to provide the Executive Office of Immigration 
Review (EOIR) with the following information in the OSC: the noncitizen’s name and any known 
aliases; the noncitizen’s address; the noncitizen’s registration number; the noncitizen’s alleged 
citizenship and nationality; and the language that the noncitizen understands.39 The OSC must be 
written in both English and Spanish.40 It also must include the following specific information:41

• the nature of the proceedings against the noncitizen;

• the legal authority under which the proceedings are conducted;

• the conduct or acts that are alleged to be in violation of law;

• the statutory provisions that the noncitizen allegedly violated, and the charges against the 
noncitizen;

• notice that the noncitizen may be represented by counsel (at no cost to the government) or 
other authorized representative42 and will be provided with a current list of pro bono 
attorneys and time to obtain counsel;

• the address of the immigration court where the agency will file the OSC;

• a statement that the noncitizen must provide the Immigration Court with a written record of 
his or her current address and telephone number, and provide notice of any change in 
address or telephone number; and

• a statement detailing the consequences of failing to provide the agency with the address and 
telephone number.

If the noncitizen’s address is not provided on the OSC or if the address on the OSC is incorrect, 
the noncitizen must give the immigration court where the OSC was filed the correct address and 
telephone number within five days after the OSC is served, and must do the same for any future 
change of address.43 Moreover, the noncitizen’s failure to provide the current address information 
or any changes thereto results in a waiver of the government’s burden of proving notice in an in 

38 8 C.F.R. § 1003.20.

39 8 C.F.R. § 1003.15. The omission of any of the listed items does not give a noncitizen any substantive or procedural rights. See id.

40 INA § 242B(a)(3)(A), 8 U.S.C. § 1252b(a)(3)(A) (1995), enacted by Immigration Act of 1990, Pub. L. No. 101-649, § 545, 104 Stat. 4978, 
5061. The requirement that OSCs be in English and Spanish applies only to orders issued on or after June 13, 1992, the effective date of INA 
§ 242B(a)(3)(A). See Matter of Thao Xuan Cao, 12 Immigr. Rep. B1-64 (BIA Aug. 9, 1993); Matter of Melenez-Ramirez, 12 Immigr. Rep. 
B1-30 (BIA June 18, 1993).

41 INA § 242B(a)(1), (3), 8 U.S.C. § 1252b(a)(1), (3) (1995); 8 C.F.R. § 1003.15(b).

42 See 8 C.F.R. § 292.1.

43 8 C.F.R. § 1003.15(c). Written notice of changes of address and telephone number are furnished on Form EOIR-33 (change of address 
form). For further discussion of the requirement to provide notice of changes of address and telephone number, see infra § 72.04[3][d].
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absentia hearing.44 However, the BIA has held that a noncitizen cannot be charged with receiving 
adequate notice where he did not receive the required warnings and advisals of his obligation to 
apprise the government of his change of address.45 One court has held that the unwitting failure to 
file a change of address did not justify the harsh penalty of denying a potentially meritorious 
asylum claim.46

An important consideration to be borne in mind is that the factual statements in the OSC must set 
forth evidentiary material, rather than conclusions of law. Factual allegations are required to put 
the respondent fully on notice and to enable him or her to plead to the charges at the hearing.47

Few cases have successfully challenged the adequacy of the allegations in the OSC. Guidance may 
be gleaned, however, from the decisions evaluating the more general accusations formerly set 
forth in the warrant of arrest. Thus, it was often said that the warrant of arrest need not have the 
formality and particularity of an indictment.48 One court criticized the warrant’s failure to specify 
the time and place of the violations, but found that the respondent was not prejudiced since he was 
sufficiently informed.49 Another court held that charges stated in the alternative in the warrant 
were not defective.50 Also rejected was the contention that the OSC was defective for failure to 
specify the alternative country of deportation and the specific statutory sanction for such 
designation.51 And an OSC alleging procurement of improper preference classification at the time 
of entry does not have to allege that the respondent was not entitled to another preference 
classification.52

Defects in the initial process will not invalidate the proceeding if the hearing procedure was proper 
and the order of deportation adequately supported.53 However, one court ruled that when the OSC 
alleged that the respondent was born in the United States and was now a noncitizen, without 
specifying the manner in which he was alleged to have lost his citizenship, the resulting 
deportation order was invalid.54 The BIA has not followed this court’s lead in requiring a higher 

44 INA § 242B(a)(2), (c)(2), 8 U.S.C. § 1252b(a)(2), (c)(2); 8 C.F.R. § 3.26(c); see Matter of Segovia-Serrano, 12 Immigr. Rep. B1-201 (BIA 
Mar. 8, 1994) (noncitizen did not appear at deportation hearing; termination of deportation proceeding by IJ on the ground that the noncitizen 
did not receive proper notice of the hearing was improper where noncitizen did not furnish the INS with the address where he could be 
contacted). For discussion of hearings conducted in absentia, see infra §§ 72.03[1][d], 72.04[11][e].

45 Matter of Anyelo, 25 I. & N. Dec. 337 (BIA 2010).

46 Mohammad v. Slattery, 842 F. Supp. 1553 (S.D.N.Y. 1994).

47 See infra § 72.04[3], [5].

48 Kostenowczyk v. Nagle, 18 F.2d 834 (9th Cir. 1927); Bauder v. Uhl, 211 F. 628 (2d Cir. 1914); Fougherouse v. Brownell, 163 F. Supp. 580 
(D. Or. 1958); Matter of M-, 8 I. & N. Dec. 535 (BIA 1960) (OSC need not meet the strict requirements of a criminal indictment).

49 Maltez v. Nagle, 27 F.2d 835 (9th Cir. 1928).

50 Consola v. Karnuth, 108 F.2d 178 (2d Cir. 1939).

51 Matter of Ho, 12 I. & N. Dec. 516 (BIA 1967), aff’d sub nom. Ho Yeh Sze v. INS, 389 F.2d 978 (2d Cir. 1968).

52 Matter of Raqueno, 17 I. & N. Dec. 10 (BIA 1979).

53 United States ex rel. Bilokumsky v. Tod, 263 U.S. 149 (1923); Matter of Rios-Carrillo, 10 I. & N. Dec. 291 (BIA 1963).

54 MacLeod v. INS, 327 F.2d 453 (9th Cir. 1964).
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degree of formality in the use and substantiation of the allegations of the OSC.55 Another court, 
rejecting a challenge that the charges were vague, suggested that any such vagueness could have 
been corrected by an application for a more definite statement.56

Since the role of the OSC is to furnish notice of the general nature of the charges, the proceedings 
will not necessarily be invalidated merely because of errors or omissions if the correct facts are 
developed in the proceedings and are reflected in the ultimate finding. Thus, an incorrect statement 
as to the respondent’s date of entry was not fatal where the correct date of entry was sufficiently 
established in the ensuing proceedings.57

A noncitizen may be deportable on several charges. Immigration enforcement officials, on the 
basis of prosecutorial discretion,58 may select one or more of the charges, each an independent 
basis for deportation. And the respondent ordinarily cannot complain because other charges, 
particularly those that might make the respondent eligible for certain discretionary relief, were not 
brought.59 Thus, a person was properly found deportable as an overstayed crewman although he 
asserted that he actually had intended to remain and should have been deported as an immigrant 
without documents, which would have given him the benefit of a special statutory waiver for 
misrepresentations.60 A person charged with obtaining immigration benefits through a fraudulent 
marriage can be charged with deportability either under the marriage fraud provisions or for 
improper entry as a preference immigrant.61 And a deported noncitizen who unlawfully reenters 
the United States without permission can be charged alternatively under the special statute dealing 
with such reentries or under other applicable deportation grounds, e.g., overstaying a temporary 
admission.62

55 See Matter of Oparah, 10 Immigr. Rep. B1-123 (BIA July 27, 1992) (OSC alleged that the respondent had been convicted of knowingly 
procuring an immigrant visa by actual fraud while the order of judgment and judgment referred only to a false statement; OSC held sufficient 
as it informed the respondent of all salient facts necessary for a proper defense); Matter of Waldron, 9 Immigr. Rep. B1-185 (BIA Jan. 14, 
1992) (OSC gave adequate and reasonable notice despite discrepancies in conviction dates).

56 Pilapil v. INS, 424 F.2d 6 (10th Cir. 1970).

57 Banez v. Boyd, 236 F.2d 934 (9th Cir. 1956); Matranga v. Mackey, 210 F.2d 160 (2d Cir. 1954); Fougherouse v. Brownell, 163 F. Supp. 
580 (D. Or. 1958).

58 See infra § 72.03[2][a].

59 The choice of deportation grounds by the agency can have significant consequences for a noncitizen. For a discussion of discretionary relief 
from deportation, see infra Chapter 74.

60 Ntovas v. Ahrens, 276 F.2d 483 (7th Cir. 1960); see Loos v. INS, 407 F.2d 651 (7th Cir. 1969) (excludable at entry for previous claim of 
relief from military service); cf. Matter of V-R-, 9 I. & N. Dec. 340 (BIA 1961) (Board assumed for purpose of argument that noncitizen had 
right to have charge presented that would make him eligible for discretionary relief).

61 Pena-Urrutia v. INS, 640 F.2d 242 (9th Cir. 1981) (admitted sham marriage; court upheld deportability for invalid visa (see supra 
§ 71.04[2][b]), and rejected contention that charge should have been entry by fraud (see supra § 71.04[2][a])); Matter of T-, 8 I. & N. Dec. 
493 (BIA 1959); cf. Matter of Neto/Domingos, 15 I. & N. Dec. 310 (BIA 1975).

62 Mesina v. Rosenberg, 278 F.2d 291 (9th Cir. 1960).
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Since deportability usually will depend on the charges stated in the OSC, it is important for the 
OSC to recite the correct basis for deportation.63 Thus, if the charge is predicated on the wrong 
statutory section, it is defective. Deportation on a charge not presented in the OSC or at the 
hearing would offend due process, as well as former INA § 242B, 8 U.S.C. § 1252b.64 However, 
the immigration agency may add charges at the deportation hearing.65

The failure to issue, serve, and file an OSC is fatal to a deportation proceeding; it is jurisdictional 
and requires termination of the proceeding.66

[d] Adequate Notice

Due process requires that a person against whom a deportation proceeding is brought be given 
reasonable notice of the charges and an opportunity to defend. The INA requires that the OSC that 
initiates a deportation proceeding be served in person or, if that is not practicable, by certified mail 
to the person or his or her counsel of record.67 If the respondent is confined to a penal or mental 
institution or hospital, a copy of the OSC is served upon the respondent and upon the head of the 
hospital or institution. However, if the respondent is not competent to understand the nature of the 
proceedings the OSC should be served on multiple people.68 If the respondent is mentally 
incompetent, or is a child under fourteen, the OSC must be served upon the person with whom the 
incompetent or the minor resides.69 In such cases, a copy of the OSC is also served on the person’s 
guardian, near relative, or friend whenever possible.70

63 See Matter of P-, 9 I. & N. Dec. 368 (BIA 1961).

64 See, e.g., Hirsch v. INS, 308 F.2d 562 (9th Cir. 1962); Matter of Rios-Carrillo, 10 I. & N. Dec. 291 (BIA 1963).

65 8 C.F.R. § 1240.48(d); see, e.g., Parafinia v. INS, 21 F.3d 1122 (table), 1994 U.S. App. LEXIS 8039 (10th Cir. Apr. 19, 1994) 
(summarizing procedures for lodging additional charges; noncitizen’s due process rights were not violated by the BIA’s reliance on factual 
allegations not set forth in the original OSC to support its final deportation order; while INS did not follow requirements of 8 C.F.R. 
§ 242.16(d) to introduce additional evidence to support deportation charge, noncitizen was aware that it intended to rely on the evidence and 
thus was not prejudiced); Corneille v. INS, 947 F.2d 949 (9th Cir. 1991) (table) (OSC was facially defective, however, as the noncitizen did 
not raise the issue before the IJ or challenge the BIA’s determination that he conceded deportability, he failed to exhaust his administrative 
remedies and thus the court lacked jurisdiction to consider the merits of his claim). See generally infra § 72.04[5][d].

66 See, e.g., Matter of L-, 20 I. & N. Dec. 553 (BIA 1992) (noncitizen admitted under visa waiver program, facing removal for deportability, 
requested asylum; entitled to plenary deportation proceeding; proceeding terminated for lack of OSC); see supra §§ 12.04[6][d], 72.01.

67 INA § 242B(a)(1), (2), (f)(1), 8 U.S.C. § 1252b(a)(1), (2), (f)(1) (1995); see Matter of Peugnet, 20 I. & N. Dec. 233 (BIA 1991) (defining 
the terms “personal” and “routine” service, as used in 8 C.F.R. § 242.1(c)); Matter of Munoz-Santos, 20 I. & N. Dec. 205 (BIA 1990) (if the 
OSC reflects that the respondent signed various portions of the form, that various forms and advisories had been served on the respondent, 
and that an INS officer signed the portion of the document certifying service, it may be assumed it was personally served on the respondent); 
8 C.F.R. § 242.1(c) (1995).

68 8 C.F.R. § 242.3(a) (1995); see also Matter of E-S-I-, 26 I. & N. Dec. 136, 145 (BIA 2013) (if a noncitizen in removal proceedings is clearly 
incompetent, the government should serve the notice to appear on “three individuals: (1) a person with whom the respondent resides, who, 
when the respondent is detained in a penal or mental institution, will be someone in a position of demonstrated authority in the institution or 
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The purpose of this service is to notify the person or persons who are most likely to be responsible 
for ensuring that a minor noncitizen appears before the immigration court at the scheduled time.71 
Therefore, when no other known guardian exists, the OSC may properly be served on the director 
of a facility in which the minor is detained72 or on an adult guardian whose claimed relationship to 
the minor is dubious.73

The BIA has ruled that the OSC is effectively served by certified mail only if the certified mail 
receipt is signed by the noncitizen or a responsible person at the noncitizen’s address and 
returned.74 When an OSC is personally served by an immigration officer, the officer must explain 
the contents of the OSC and advise that any statement the respondent makes may be used against 
the respondent.75

A noncitizen who has not been served with an OSC or has been served with an OSC different from 
that filed with the Immigration Court should move to terminate proceedings for lack of 
jurisdiction.76 So that the noncitizen has the opportunity to secure counsel, the deportation hearing 
shall not be scheduled earlier than fourteen days after the service of the OSC.77

If the OSC is served in person or by certified mail with a signed return receipt and the noncitizen 
fails to appear at the deportation hearing, an order of deportation may be issued in absentia, 
provided that the government establishes by clear, unequivocal, and convincing evidence that: (1) 
written notice of the time and place of the hearing and of the consequences of failure to appear was 
provided by personal service or by certified mail, return receipt requested; and (2) the noncitizen is 
deportable.78 However, such written notice is not required if the noncitizen has failed to provide 

his or her delegate and, when the respondent is not detained, will be a responsible party in the household, if available; (2) whenever 
applicable or possible, a relative, guardian, or person similarly close to the respondent; and (3) in most cases, the respondent.”).

69 Supra note 68; see Matter of Garcia-Hernandez, 13 Immigr. Rep. B1-127 (BIA Sept. 15, 1994) (service on thirteen-year-old noncitizen’s 
foster mother was insufficient where INS failed to demonstrate that noncitizen resided with her).

70 8 C.F.R. § 242.3(a) (1995).

71 Matter of Amaya-Castro, 21 I. & N. Dec. 583 (BIA 1996).

72 Id.

73 Matter of Gomez-Gomez, 23 I. & N. Dec. 522 (BIA 2002).

74 See Matter of Grijalva, 21 I. & N. Dec. 472 (BIA 1995) (approving similar holding in Matter of Huete, 20 I. & N. Dec. 250 (BIA 1991)).

75 See former 8 C.F.R. § 242.1(c). But see Matter of Hernandez, 21 I. & N. Dec. 224 (BIA 1996) (failure to comply with 8 C.F.R. § 242.1(c) 
does not necessarily result in prejudice against the noncitizen).

76 See Weisz & Frenzen, supra note 23, at 467.

77 INA § 242B(b)(1), 8 U.S.C. § 1252b(b)(1) (1995).

78 INA § 242B(c)(1), 8 U.S.C. § 1252b(c)(1) (1995); see 8 C.F.R. §§ 3.26(b), 242.1(c) (1995); infra § 72.04[12][e]. But see Matter of Anyelo, 
25 I. & N. Dec. 337 (BIA 2010) (an in absentia order of removal is inappropriate where the noncitizen did not receive, or could not be 
charged with receiving, the notice to appear that was served by mail at an old address); cf. Matter of Ceniceros-Arroyo, 13 Immigr. Rep. B1-
42 (BIA May 27, 1994) (reversing IJ’s order terminating deportation proceedings; OSC was properly served by certified mail where receipt 
was signed by an individual at the respondent’s address; therefore, the IJ should have conducted the hearing in absentia); Matter of Huete, 20 

Case 1:18-cv-00068   Document 204-5   Filed in TXSD on 07/21/18   Page 12 of 193



Page 11 of 52

6 Immigration Law and Procedure § 72.03

the government with a written record of a viable address and telephone number.79 For a discussion 
of methods of challenging a deportation order entered in absentia, see § 72.04[12][e], below.

[e] Disposition of Permanent Resident Card

The immigration agency has authority to retain or confiscate the permanent resident card (green 
card) of a noncitizen against whom deportation proceedings are pending or contemplated.80 
However, permanent resident noncitizens who are in deportation proceedings are entitled to 
adequate temporary proof of their status until a final administrative order finds that the status of 
permanent residence has been abandoned or lost.81 Such proof may include a “Temporary I-551” 
stamp in a valid passport or a temporary I-551 created by using an I-94 arrival record.82

[2] Forgoing, Canceling, or Deferring Deportation Proceedings

[a] In General

Not all violations of criminal law result in prosecutions. By the same token not all violations of the 
immigration laws result in deportation. In many situations, there are specific discretionary 
remedies to avert deportation. Moreover, the administrative officials, like all prosecuting officers, 
may forgo or cancel deportation proceedings if the violation is doubtful or trivial, or if the 
enforcement of the statute would be harsh or inhumane. Deportation proceedings withheld or 
canceled for compassionate or humanitarian reasons, e.g. because of the noncitizen’s age, health, 
or family circumstances, originally known as nonpriority and now designated as deferred action 
cases, are discussed in paragraph [h], below.

Some of the administrative devices that have been fashioned to forgo or cancel deportation 
proceedings are described in this subsection. In some instances, there are no published criteria or 
procedures for invoking these measures, and the determinations in such cases generally are 
individual and informal. However, interested parties may solicit such determinations by making 
appropriate representations to the responsible administrative officials.

The decision to forgo or terminate deportation proceedings as a matter of prosecutorial discretion 
may be made before proceedings are begun, while they are pending, and even after a deportation 

I. & N. Dec. 250 (BIA 1991) (it would be a denial of due process to proceed with an in absentia hearing where the OSC was served by 
certified mail, but the return receipt was not signed and returned); Matter of Peugnet, 20 I. & N. Dec. 233 (BIA 1991) (defining “personal” 
and “routine” service as used in 8 C.F.R. § 242.1(c); deportation proceeding may not proceed in absentia where the OSC was sent by regular 
mail and was not personally served). In Matter of Grijalva, 21 I. & N. Dec. 472 (BIA 1995), the BIA distinguished between service of the 
OSC and service of the notice of deportation, which informs the noncitizen of the time and place of proceedings. The Board ruled that, 
provided the OSC is properly served, a hearing in absentia should be ordered where the noncitizen does not appear at the hearing or respond 
after the notice of deportation was sent by certified mail, even if the certified mail receipt was not signed and returned. See also Matter of 
Munoz-Santos, 20 I. & N. Dec. 205 (BIA 1990) (if the OSC reflects that the respondent signed various portions of the form, that various 
forms and advisories had been served on the respondent, and that an INS officer signed the portion of the document certifying service, it may 
be assumed that it was personally served on the respondent).

79 INA § 242B(a)(2), (c)(2), 8 U.S.C. § 1252b(a)(2), (c)(2) (1995); 8 C.F.R. § 3.26(c) (1995); see supra § 72.03[1][c].

80 See Etuk v. Blackman, 748 F. Supp. 990 (E.D.N.Y. 1990), aff’d sub nom. Etuk v. Slattery, 936 F.2d 1433 (2d Cir. 1991).

81 Etuk v. Slattery, 936 F.2d 1433, 1447 (2d Cir. 1991).

82 See Etuk v. Slattery, 973 F.2d 60, 62 (2d Cir. 1992).
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order has been entered.83 However, the government likely will exercise such discretion as early in 
the case as possible to preserve government resources otherwise expended on the enforcement 
proceeding.84 But in each such instance, the determination to withhold or terminate deportation is 
confined to administrative discretion.85 Such discretion usually is exercised by the district 
director.86 Efforts to challenge the refusal to exercise such discretion on behalf of specific 
noncitizens sometimes have been favorably considered by the courts, upon contentions that there 
was selective prosecution in violation of equal protection or due process, such as improper reliance 
on political considerations,87 on racial, religious, or nationality discrimination,88 on arbitrary or 
unconstitutional criteria,89 or on other grounds constituting abuse of discretion.90

[b] Officers Authorized to Act

After the OSC is issued but before jurisdiction has vested with the immigration judge,91 the 
authority to cancel the OSC and terminate the proceedings may be exercised by any immigration 
officer authorized to issue an OSC.92 Before canceling the OSC, such officers must be satisfied 
that the respondent is actually a national of the United States; or is not deportable; or is deceased; 
or is not in the United States; or was placed under proceedings for failure to file a timely petition 
under INA § 216(c), but such failure was excused; or that the proceeding was improvidently 
begun.93 After deportation proceedings have started, such officers may move that the case be 
dismissed for the foregoing reasons, or that it be remanded for further consideration of foreign 
policy considerations. Such dismissal or remand is without prejudice to either party.94 After the 
hearing has commenced, the proceedings can be canceled only by the IJ, the BIA, or the Attorney 

83 See Reno v. Am.-Arab Anti-Discrimination Comm., 525 U.S. 471, 484 (1999) (citing this treatise); Matter of Vizcarra-Delgadillo, 13 I. & N. 
Dec. 51 (BIA 1968).

84 Memorandum from John Morton, Director, U.S. Immigration and Customs Enforcement, Policy No. 10075.1, FEA No. 306-112-0026, 
Exercising Prosecutorial Discretion Consistent with the Civil Immigration Enforcement Priorities of the Agency for the Apprehension, 
Detention, and Removal of Aliens (June 17, 2011) [hereinafter Morton Memorandum], http://www.ice.gov/doclib/secure-
communities/pdf/prosecutorial-discretion-memo.pdf, reprinted at 16 Bender’s Immigr. Bull. 1218, 1236 (App. C) (July 15, 2011).

85 See Johns v. Department of Justice, 653 F.2d 884 (5th Cir. 1981); Wan Shih Hsieh v. Kiley, 569 F.2d 1179 (2d Cir. 1978).

86 See Rodriguez-Gonzalez v. INS, 640 F.2d 1139, 1142 (9th Cir. 1981) (IJ “without power to terminate the proceedings on equitable, 
humanitarian, or other grounds not specified in the statute”); Lopez-Telles v. INS, 564 F.2d 1302 (9th Cir. 1977) (citing this treatise) (IJ has 
no statutory or inherent power to terminate proceedings for humanitarian reasons); Guan Chow Tok v. INS, 538 F.2d 36, 38 (2d Cir. 1976) 
(after proceeding commenced, IJ not authorized to exercise discretion to withhold deportation in contravention of statutory mandate); Vergel 
v. INS, 536 F.2d 755 (8th Cir. 1976) (IJ and BIA not authorized to reopen deportation proceedings to consider stay of deportation on 
humanitarian grounds; however, court stayed its mandate for ninety days to allow consideration by district director); Hotel and Restaurant 
Employees Union, Local 25 v. Smith, 594 F. Supp. 502 (D.D.C. 1984) (reviewing constitutional and statutory bases for prosecutorial 
discretion); Lennon v. United States, 387 F. Supp. 561 (S.D.N.Y. 1975) (judicial review appropriate on contention that prosecution was 
selective and that decision to institute deportation proceeding was arbitrary, discriminatory, and in violation of constitutional rights); Matter 
of G-N-C-, 22 I. & N. Dec. 281, 287 (BIA 1998) (BIA does not have jurisdiction to review a reinstated order of deportation); Matter of 
Yazdani, 17 I. & N. Dec. 626 (BIA 1981) (so long as INS enforcement officials choose to initiate proceedings against a noncitizen and to 
prosecute those proceedings to a conclusion, the IJ must go forward).

87 See Lennon v. INS, 527 F.2d 187 (2d Cir. 1975); cf. United States v. Cantu, 557 F.2d 1173 (5th Cir. 1977).

88 See Lennon v. INS, 527 F.2d 187 (2d Cir. 1975).

89 See id.; Matter of Awadh, 15 I. & N. Dec. 775 (BIA 1976).
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General.95 Judicial review of discretionary determinations of such officers is discussed in Chapter 
104, below.

Deferment of deportation under this section does not itself confer lawful permanent residence 
(LPR) status.96 However, prolonged deferment may help accumulate the time necessary to become 
eligible for certain types of relief from deportation. See, for example § 212(c) relief and 
suspension of deportation, discussed in §§ 74.04 and 74.07, below.

[c] Voluntary Departure

The most frequent exercise of prosecutorial discretion is in permitting a deportable noncitizen to 
depart from the United States voluntarily without a deportation proceeding or order.97 Voluntary 
departure may be granted by the IJ or specified enforcement officers before or during the 
deportation hearing, or after deportation has been ordered.98 This route may be advantageous 
where the noncitizen has a pending visa application or a poor immigration or criminal record and 
few equities. The noncitizen thus avoids the bar to reentry set up by deportation,99 while the 
government avoids expense and, for a pre-conclusion grant, having to go through a hearing.

Voluntary departure also may be sought to defer deportation proceedings so that the noncitizen can 
procure an immigrant visa.100 However, the deportable noncitizen has no right to remain in this 
country until his or her priority date becomes current and the visa application is processed.101 Nor 
is any such right to remain conferred by the approval of a visa petition.102 The administrative 
authorities may grant voluntary departure if the issuance of an immigrant visa can be anticipated 
promptly, i.e., when the noncitizen is admissible as an immigrant, has a priority date not more than 

90 Fuentes v. INS, 765 F.2d 886, 889–90 (9th Cir. 1985) (court remands case to INS for consideration of placing case in deferred action status, 
in light of fact that deportation proceeding resulted from employer’s reporting to INS undocumented noncitizen employees who were 
challenging unfair labor practices). But see Pasquini v. Morris, 700 F.2d 658, 662 (11th Cir. 1983) (since deferred action practice does not 
confer a substantive right, court has no authority to review refusal of request for deferred action consideration, in absence of a showing of 
abuse of discretion); Nicholas v. INS, 590 F.2d 802, 808 (9th Cir. 1979) (petition failed to satisfy “great burden” of showing that refusal “so 
departs from an established pattern of treatment of others similarly situated without reason, as to be arbitrary and capricious, and an abuse of 
discretion”); Guan Chow Tok v. INS, 538 F.2d 36 (2d Cir. 1976) (no evidence to indicate that government promised to withhold deportation 
in exchange for testimony at criminal trial); Loera v. Nutis, 543 F. Supp. 249, 250 (E.D. Mo. 1982) (“deferred action is a matter of 
administrative discretion … the decision of the INS district director, however harsh, was not made arbitrarily or capriciously”).

91 Jurisdiction vests with the immigration judge when the OSC is filed with the Immigration Court. See 8 C.F.R. § 1003.14.

92 See 8 C.F.R. §§ 242.7(a), 242.1(a) (1995). The officials authorized to issue an OSC are listed supra in § 72.03[1][b].

93 8 C.F.R. § 242.7(a) (1995).

94 8 C.F.R. § 242.7(b), (c) (1995).

95 See 8 C.F.R. § 242.7 (1995).

96 See Zheng Zheng v. Gonzales, 422 F.3d 98, 111 (3d Cir. 2005) (a deferred action program did not confer lawful status on otherwise 
unauthorized noncitizens).

97 INA §§ 242(b) and 244(e), 8 U.S.C. §§ 1252(b) and 1254(e) (1995). See generally infra § 74.02.

98 See, e.g., Cuadras v. United States INS, 910 F.2d 567 (9th Cir. 1990); see 8 C.F.R. §§ 242.5(a)(1), 242.17(b) (1995); infra § 74.02 [1].

99 See supra § 63.10[1].
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sixty days later than the date shown in the latest Visa Office Bulletin, and has applied for an 
immigrant visa to a consulate that has accepted jurisdiction.103

Sometimes deferred voluntary departure, renewable at regular intervals, has been used as a device 
to permit the noncitizen to remain in the United States for an extended or indefinite period when 
deportation would be inappropriate.104 Extended voluntary departure was allowed until 1990 as a 
substitute for asylum or to permit the noncitizen to remain in the United States during a period of 
armed conflict or other disturbed conditions in his or her home country.105 Congress replaced that 
concept, however, in 1990 with temporary protected status.106 In some instances, specific statutory 
provisions, discussed in Chapters 33 and 34, above, have allowed deferment or elimination of 
deportability in such situations.

[d] Deferment Pending Application for Naturalization

Deportation proceedings also may be withheld or canceled to permit the pursuit of a naturalization 
application, since the pendency of a deportation proceeding or order precludes consideration of a 
petition for naturalization.107 Thus, if the noncitizen appears to be both eligible for naturalization 
and amenable to deportation, the district director, in his or her discretion and on the basis of 
appealing humanitarian factors, may withhold the issuance of an OSC to enable the petition for 
naturalization to be presented and considered.

On the same basis, the regulations give specific discretionary authority to an IJ (and thus also to 
the Board on appeal) to terminate a deportation proceeding to enable the respondent to apply for 
naturalization if the respondent has established a prima facie case of eligibility and the case 
involves exceptionally appealing or humanitarian factors.108 Before ruling on such a request the IJ 
or the Board will require the respondent to submit a naturalization application to the administrative 
authorities and to obtain an advisory ruling from them or a declaration from a court concerning the 
respondent’s eligibility for naturalization but for the pendency of the deportation proceedings or 
the existence of an outstanding order of deportation.109

100 See 8 C.F.R. § 242.5(a)(2), (3) (1995); see also Changxu Jiang v. Mukasey, 522 F.3d 266, 270 (2d Cir. 2008).

101 Matter of Flores, 14 I. & N. Dec. 516 (BIA 1973); see Hau v. Moyer, 576 F. Supp. 844 (N.D. Ill. 1983).

102 Para v. Moyer, 1995 U.S. Dist. LEXIS 1836 at *11–12 (N.D. Ill. Feb. 16, 1995) (collecting cases); Malhotra v. Meyers, 552 F. Supp. 253 
(N.D.N.Y. 1982); Matter of Merced, 14 I. & N. Dec. 644 (BIA 1974).

103 8 C.F.R. § 242.5(a)(2) (1995).

104 See 8 C.F.R. § 242.5(a)(2), (3) (1995).

105 8 C.F.R. § 245a.4(b)(2) (1995); see Matter of Quintero, 18 I. & N. Dec. 348 (BIA 1982) (granting extended voluntary departure is a 
function of enforcement officers, and cannot be directed by an IJ or the BIA); infra § 74.02[1].

106 See supra § 33.08.

107 INA § 318, 8 U.S.C. § 1429; see Petition of Chung, 199 F. Supp. 566 (E.D.N.Y. 1961).

108 8 C.F.R. § 242.7(e) (1995). The regulation provides that in every other case (i.e., where prima facie eligibility has not been established 
and/or the matter does not involve exceptionally appealing or humanitarian factors) the deportation hearing “shall be completed as promptly 
as possible notwithstanding the pendency of an application for naturalization during any state [sic] of the proceedings.” Id.

109 INS Interpretation 318.2(c)(1)(ii), reprinted infra in Volume 15, and on lexis.com and Lexis Advance.
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As indicated above, the determination whether to withhold or terminate deportation proceedings to 
enable the noncitizen to apply for naturalization is discretionary.110 Such discretion ordinarily 
cannot be questioned, except when arbitrary action is shown.111 In one case the Board suggested 
that a stipulation be entered into terminating the outstanding deportation proceeding with the 
understanding that it would be reinstated if the naturalization petition was unsuccessful.112

[e] Deferment Pending Application for Immigration Benefits

Although proceedings may sometimes be deferred or canceled to enable a noncitizen to qualify for 
some collateral immigration benefit, a noncitizen has no absolute right to such a dispensation. 
Thus, noncitizens cannot demand such relief as a matter of right because they have sought 
collateral benefits that may have a bearing on their deportability.113 The administrative authorities, 
in their discretion, may decree that the proceeding shall proceed, and that the respondent may 
apply thereafter for any relief that may be warranted by the disposition of his or her collateral 
application.114 Some courts have suggested that it would be appropriate for the administrative 
authorities to defer deportation while remedial legislation is under active consideration.115

Similar considerations apply when the noncitizen seeks deferment of proceedings to await 
procurement of an immigrant visa. Such deferment, generally accomplished through a grant of 
voluntary departure, is discussed in § 72.03[2][c], above. However, a deportable noncitizen has no 
right to remain in the United States to await the availability of an immigrant visa merely because 
he or she is the parent of a citizen child.116

Mounting backlogs in the adjudication of applications have caused hardships that impelled the 
Service sometimes to adopt a more generous policy of withholding or deferring deportation 
proceedings against noncitizens who are the beneficiaries of pending visa petitions or applications 
for adjustment of status. The agency may withhold proceedings, or defer action at any stage of 
such proceedings after they have been commenced and before an order is executed, for a 
noncitizen who has filed an application for adjustment of status for which he or she appears to be 
prima facie eligible, and for one who is the beneficiary of a pending immediate-relative or family-
preference visa petition that upon its approval would make the noncitizen immediately eligible for 

110 Millan-Garcia v. INS, 343 F.2d 825 (9th Cir.), vacated and remanded, 382 U.S. 69 (1965).

111 Id.; Pignatello v. INS, 350 F.2d 719 (2d Cir. 1965); see INS v. Yueh-Shaio Yang, 519 U.S. 26, 32 (1996) (while the immigration agency 
has unfettered discretion, if it announces and follows a policy by which use of discretion is governed, “an irrational departure from that policy 
… could constitute action that must be overturned as ‘capricious, arbitrary, [or] an abuse of discretion’ ”) (citation omitted); Jiminez v. 
District Director, 441 F.2d 1149 (9th Cir. 1971) (presence in United States not necessary to resolve legal point in naturalization proceedings).

112 Matter of T-, 7 I. & N. Dec. 201 (BIA 1956); see Matter of B-, 6 I. & N. Dec. 713 (Att’y Gen. 1955).

113 Kumar v. Gonzales, 2007 U.S. Dist. LEXIS 4450, at *4–5 (W.D. Wash. Jan. 22, 2007) (citing this treatise and stating that the “pendency of 
an application for collateral administrative relief does not entitle a noncitizen to a stay of removal.”).

114 See Manantan v. INS, 425 F.2d 693 (7th Cir. 1970).

115 See Shyllon v. INS, 728 F.2d 1087 (8th Cir. 1984); Rios-Pineda v. U.S. Dep’t of Justice, 720 F.2d 529, 530–31 (8th Cir. 1983), rev’d sub 
nom. INS v. Rios-Pineda, 471 U.S. 444 (1985).

116 Gonzalez-Cuevas v. INS, 515 F.2d 1222 (5th Cir. 1975); Matter of Anaya, 14 I. & N. Dec. 488 (BIA 1973).
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adjustment or for voluntary departure.117 Such dispensations may, however, be refused when the 
district director determines that the application or petition is frivolous or there are substantive 
adverse factors that, in his or her opinion, would probably lead to denial of adjustment.118

The introduction or the pendency of a private relief bill will not necessarily result in deferment of 
deportation proceedings.119 In such cases the deportation process will move to a final 
determination, and a request for a stay of deportation will be considered at that time.

[f] Noncitizens Subject to Military Service

The immigration status of a nonimmigrant who entered the armed forces of the United States 
while in a legal status is suspended during his or her military service.120 If deportation proceedings 
are brought against a noncitizen subject to Selective Service requirements, his or her Selective 
Service board is notified. If a noncitizen serving in the armed forces is found amenable to 
deportation, no action is taken against the noncitizen until his or her discharge from the service, 
pursuant to an understanding between the immigration agency and the Department of Defense. In 
such cases, a letter is addressed to the noncitizen’s commanding officer giving information 
concerning the noncitizen’s immigration status and whether the noncitizen may be eligible to 
apply for naturalization.121 The commanding officer is asked to notify the agency in advance of the 
noncitizen’s discharge, if he or she has not been naturalized, so that it may discuss with the 
noncitizen his or her immigration status and possible eligibility for discretionary benefits or for 
naturalization.122 In one case, however, termination of deportation proceedings was refused when 
their pendency would not bar an application for naturalization on the basis of military service and 
the administrative authorities would stay the execution of the deportation order while the 
naturalization petition was under consideration.123

Before a noncitizen with military service is placed in removal proceedings, Immigration and 
Customs Enforcement (ICE) agents will conduct a thorough review to determine the noncitizen’s 
eligibility for U.S. citizenship.124 If the noncitizen is eligible for naturalization, ICE will not start 
removal proceedings. If the noncitizen is not eligible for naturalization, ICE may weigh various 
factors to determine whether to initiate removal proceedings. These factors include: the 
noncitizen’s criminal history, as well as any evidence of rehabilitation; family and financial ties to 

117 INS OI 242.1(a)(23) (1996). Although this OI was rescinded in 1997, the policy appears to remain the same.

118 See, e.g., Oluyemi v. INS, 902 F.2d 1032 (1st Cir. 1990) (IJ did not abuse discretion in refusing to delay deportation hearing, since he 
believed that adjustment petition would eventually be denied).

119 See infra § 74.09[1], [3].

120 INS OI 242.1(c) (1996). Although this OI was rescinded in 1997, policy appears to remain the same.

121 See infra § 97.05.

122 Id.

123 Matter of Javier, 12 I. & N. Dec. 782 (BIA 1968).

124 INA §§ 328, 329, 8 U.S.C. §§ 1439, 1440; Memorandum from Marcy M. Forman, Acting Director, Office of Investigations, U.S. 
Immigration and Customs Enforcement, Issuance of Notices to Appear, Administrative Orders of Removal, or Reinstatement of a Final 
Removal Order on Aliens with United States Military Service (June 21, 2004), http://www.ice.gov/doclib/foia/prosecutorial-discretion/aliens-
us-military-service.pdf.
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the United States; employment history; health; community service; specifics of military service; 
and other relevant factors.125

ICE officials will also consider various factors of the noncitizen’s military service. These factors 
include: duty status (active or reserve); assignment to a war zone; number of years of service; and 
decorations awarded. Notwithstanding the positive factors of military service, if the noncitizen’s 
criminal history includes violent crimes, aggravated felonies, drug trafficking, or crimes against 
children, the noncitizen will be considered a threat to public safety and likely will not receive a 
favorable exercise of prosecutorial discretion.126 Unauthorized immigrants who have been 
honorably discharged from the Coast Guard or U.S. Armed Forces and are otherwise not eligible 
for naturalization may be eligible for deferred action under another program.127

[g] Noncitizens Requesting Asylum

Requests for asylum are made by noncitizens in the United States who seek refuge in this country 
because they would be subject to persecution in their home countries. If the application for asylum 
precedes the filing of the OSC with the Immigration Court, jurisdiction will be with an asylum 
officer.128 However, immigration judges have exclusive jurisdiction over an asylum application 
filed by any noncitizen who has been served with an OSC after a copy of the OSC has been filed 
with the Immigration Court.129 If an application is denied by the asylum officer there is no direct 
appeal, except for those cases given to the exclusive jurisdiction of the asylum officers, but the 
application may be renewed before an IJ.130

A general discussion of the right to asylum appears in Chapter 33, above. Asylum applications and 
procedure are fully discussed in Chapters 33 and 34, above. In addition, since 1952 the INA has 
also provided for formal consideration of applications to withhold deportation on the ground of 
anticipated persecution, which is discussed in § 33.06, above.

[h] Deferred Action Cases

To ameliorate a harsh and unjust outcome, the immigration agency may decline to institute 
proceedings, may terminate proceedings, or may decline to execute a final order of deportation. 
This commendable exercise in administrative discretion, developed without express statutory 
authorization, originally was known as nonpriority and is now designated as deferred action. A 
case may be selected for deferred action treatment at any stage of the administrative process. 
Approval of deferred action status means that for the humanitarian reasons described below, no 

125 Forman Memo, supra note 124.

126 Id.

127 See infra § 72.03[2][h].

128 Supra § 34.02[5].

129 8 C.F.R. §§ 208.2(b), 208.4(c)(1); see supra § 34.02[13].

130 Supra § 34.02[11][a]; see 8 C.F.R. § 208.14(c).
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action will thereafter be taken to proceed against an apparently deportable noncitizen, even on 
grounds normally regarded as aggravated.131

Until 1975, the nonpriority program was regarded as an internal administrative arrangement, and 
was not published in any regulation or other public document. However, as the result of the 
litigation in the widely publicized case of John Lennon,132 the INS issued an Operations 
Instruction describing the nonpriority program, and shortly thereafter revised its name to deferred 
action.133

Initial determination that a case warrants deferred action treatment is made by the district director 
in a personally signed recommendation to the regional commissioner on Form G-312 (Deferred 
Action Case Summary). The regional commissioner is authorized to approve the case for deferred 
action, and the Operations Instruction directs that periodic reviews are to be conducted to 
determine whether approved cases are to be continued in the deferred action category.134

The OI emphasizes that the “consideration of deferred action [is] an act of administrative choice to 
give some cases lower priority and in no way an entitlement.”135 It directs that in recommending 
and approving a case for deferred action the factors considered should include the following:136

• the likelihood of ultimately removing the noncitizen, including:

(1) the likelihood that the noncitizen will depart without formal proceedings;

(2) the age or physical condition affecting ability to travel;

(3) the likelihood that another country will accept the noncitizen;

(4) the likelihood that the noncitizen will qualify for some form of relief;

• the presence of sympathetic factors that could lead to a result that could adversely affect 
future cases or could lead to a large amount of adverse publicity;

• whether the noncitizen is a member of a class of aggravated violators whose cases have been 
given a high enforcement priority; and

131 Reno v. Am.-Arab Anti-Discrimination Comm., 525 U.S. 471, 484 (1999) (citing this treatise).

132 In Leon Wildes, The Nonpriority Program of the Immigration and Naturalization Service—A Measure of the Attorney General’s Concern 
for Aliens: Parts I and II, 53 Interpreter Releases 25 (Jan. 26, 1976); 33 (Jan. 30, 1976), and Leon Wildes, The Nonpriority Program of the 
Service, 14 San Diego L. Rev. 42 (1976), counsel for the Lennons discussed this litigation and summarized the information and 
administrative action set forth in the reports of 1,843 nonpriority cases furnished to him pursuant to a Freedom of Information Act request.

133 INS OI 242.1(a)(22) (1996). Although this OI was rescinded in 1997, policy appears to remain the same. See Johns v. Department of 
Justice, 653 F.2d 884, 890 (5th Cir. 1981) (citing this treatise) (“Deportation is not, however, the inevitable consequence of unauthorized 
presence in the United States. The Attorney General is given discretion … to ameliorate the rigidity of the deportation laws. … In fact, not 
only does the INS … exercise [the Attorney General’s] quasi-prosecutorial discretion to commence or not to commence deportation, but even 
after a final order of deportation has been entered, the District Director exercises discretion to afford aliens relief from deportation.”).

134 INS OI 242.1(a)(22). Although this OI was rescinded in 1997 and the organization of immigration responsibilities has changed, the policy 
appears to remain the same.

135 Id.

136 Id.; see Johns v. Department of Justice, 653 F.2d 884, 890 n.14 (5th Cir. 1981) (citing this treatise, and stating the factors relevant in 
determining whether deferred action is appropriate).
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• whether the noncitizen is a former military deserter who participated in the 1977 Discharge 
Review Program, who reentered the United States as a member of the armed forces and 
was exempt from immigration inspection.

While the general deferred action program is still an internal administrative arrangement, with no 
formal provision for an application or participation by the noncitizen, it is appropriate for the 
noncitizen or the noncitizen’s counsel to call to the attention of the district director the 
circumstances of a particular case, with appropriate documentation, and to request that 
consideration be given to placing it in deferred action status. Moreover, arbitrary refusals of such 
discretion can be challenged in the courts, although such challenges are usually unsuccessful.137

The grant of deferred action status is a function of enforcement officials, and neither the IJ nor the 
Board is authorized to grant such status or to review a refusal to grant it.138 Certain ICE employees 
may exercise prosecutorial discretion according to their specific responsibilities and authorities.139

A June 2011 memorandum from ICE’s director provided guidance on factors the agency should 
consider when deciding whether to exercise prosecutorial discretion, including deferred action. 
Though not exhaustive, the list includes:140

• The agency’s civil immigration enforcement priorities;

137 See, e.g., Romeiro v. Smith, 773 F.2d 1021, 1024 (9th Cir. 1985) (no jurisdiction to review refusal to grant deferred action, since the 
informal administrative practice “creates no protectible liberty interest in deferred action, nor does it create a protectible interest in being 
considered for deferred action status”; distinguishing Nicholas and disagreeing with Pasquini, both cited infra); Velasco-Gutierrez v. 
Crossland, 732 F.2d 792, 793–94, 797 (10th Cir. 1984) (“deferred action is essentially an administrative decision not to deport an otherwise 
deportable alien”; essentially a “reprieve”; noncitizen’s interest in the grant of this relief, in light of the “unfettered discretion, is too remote 
and insubstantial to rise to the level of a constitutionally protected liberty interest”); Pasquini v. Morris, 700 F.2d 658, 662 (11th Cir. 1983) 
(since deferred action practice does not confer a substantive right, court has no authority to review refusal of request for deferred action 
consideration, in absence of a showing of abuse of discretion); Nicholas v. INS, 590 F.2d 802, 808 (9th Cir. 1979) (petition failed to satisfy 
“great burden” of showing that refusal “so departs from an established pattern of treatment of others similarly situated without reason, as to 
be arbitrary and capricious, and an abuse of discretion”); Wen v. Ferro, 543 F. Supp. 1016, 1019 (W.D.N.Y. 1982) (“petitioner has no 
colorable or property interest in, and hence no claim to inclusion in the INS’s deferred action category: consequently he has no claim to an 
explanation of respondent’s refusal to recommend his inclusion therein.”).

138 See Ali v. Mukasey, 524 F.3d 145 (2d Cir. 2008) (Neither an IJ nor the BIA has power to review DHS’s exercise of discretion about 
placing a noncitizen in removal proceedings or cancelling a charging document) (citing Matter of Ali, No. 98-769-619 (BIA Feb. 23, 2007)); 
Velasco-Gutierrez v. Crossland, 732 F.2d 792 (10th Cir. 1984) (Regional Commissioner possesses unfettered discretion in deferred action 
decisions); Matter of Yauri, 25 I. & N. Dec. 103, 110 (BIA 2009) (DHS use of prosecutorial discretion to grant deferred action is not 
reviewable by the BIA or an IJ); Matter of Medina, 19 I. & N. Dec. 734 (BIA 1988) (IJ and BIA have no authority to grant extended 
voluntary departure, deferred action, or withholding of deportation); Matter of Quintero, 18 I. & N. Dec. 348, 350 (BIA 1982) (the 
prosecutorial discretion exercised by granting deferred action status, which may be requested at any stage of a deportation proceeding, is 
committed exclusively to the enforcement officials of the Service); INS OI 242.1(a)(22) (1996). Although this OI was rescinded in 1997, 
policy appears to remain the same. At least one court has stated that the courts of appeals also do not have the power to order DHS to grant a 
favorable exercise of prosecutorial discretion to a noncitizen. See Puri v. Att’y Gen., 2013 U.S. App. LEXIS 6089, at *8 (3d Cir. Mar. 27, 
2013) (acknowledging that while petitioner is likely a good candidate for deferred action, court lacks jurisdiction to grant such relief); 
Cheruku v. Att’y Gen., 662 F.3d 198, 211 (3d Cir. 2011) (McKee, C.J., concurring) (noting that it is not the “place” of the court of appeals to 
tell an administrative agency how to apply its policies regarding prosecutorial discretion).

139 Morton Memorandum, supra note 84. See generally Shoba Sivaprasad Wadhia, Prosecutorial Discretion in Immigration Agencies: A Year 
in Review, 2012 Emerging Issues 6173 (on lexis.com); Shoba Sivaprasad Wadhia, Reflections on Prosecutorial Discretion One Year After 
the Morton Memo, 2012 Emerging Issues 6417.

140 Morton Memorandum, supra note 84, at 4.
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• The length of presence in the United States, with particular consideration given to presence 
while in lawful status;

• The circumstances of arrival in the United States and manner of entry, particularly if the 
noncitizen came to the United States as a young child;

• The pursuit of education in the United States, with particular consideration given to those 
who have graduated from a U.S. high school or have pursued or are pursuing a college or 
advanced degree;

• Service in the U.S. military;

• Criminal history;

• Immigration history;

• National security or public safety concerns;

• Ties to the community, including family relationships;

• Ties to the home country and conditions there;

• Age, with particular consideration given to minors and the elderly;

• Whether the person has U.S.-citizen family;

• Whether the person is the primary caretaker of a person who is disabled, a minor, or seriously 
ill;

• Whether the person or the person’s spouse is pregnant or nursing;

• History of severe mental or physical illness;

• Nationality;

• Whether the person is likely to be granted temporary or permanent status or other relief from 
removal; and

• Whether the person is currently cooperating, or has cooperated, with law enforcement 
authorities.

Further, the memorandum enumerated specific individuals who warrant particular care, 
including:141

• Veterans and members of the U.S. Armed Forces;

• Long-time LPRs;

• Minors and elderly;

• Individuals present in the United States since childhood;

• Pregnant or nursing women;

• Victims of domestic violence, trafficking, or other serious crimes;

• Individuals who suffer from serious mental or physical disability; and

141 Id. at 5.

Case 1:18-cv-00068   Document 204-5   Filed in TXSD on 07/21/18   Page 22 of 193



Page 21 of 52

6 Immigration Law and Procedure § 72.03

• Individuals with serious health conditions.

The following negative factors also warrant particular care:142

• Individuals who pose a clear threat to national security;

• Serious felons, repeat offenders, or individuals with a lengthy criminal record of any kind;

• Known gang members or other individuals who pose a clear threat to public safety; and

• Individuals with an egregious record of immigration violations, including those with a record 
of illegal reentry and those who have engaged in immigration fraud.

No one factor is determinative; ICE will consider whether to exercise prosecutorial discretion on a 
case-by-case basis. Decisions will be based on the totality of the circumstances, with the goal of 
conforming to ICE’s enforcement priorities.143

In January 2017, President Trump issued an executive order expanding the federal government’s 
immigration enforcement priorities to include almost everyone alleged to have violated 
immigration law.143.1 The executive order also make a priority for removal noncitizens who have 
“committed acts that constitute a chargeable criminal offense,” have abused any public benefits 
programs, or “[i]n the judgment of an immigration officer, otherwise pose a risk to public safety or 
national security.”143.2 A February 2017 DHS memorandum expanded on the executive order by 
limiting the exercise of prosecutorial discretion.143.3

Individuals who receive deferred action may apply for employment authorization.144

On June 15, 2012, the Department of Homeland Security (DHS) announced that, effective 
immediately, certain young people who meet several key criteria will be considered for relief from 
removal.145 To be considered for prosecutorial discretion under this particular deferred action 

142 Id.

143 Id. at 4. A March 2011 memorandum from Director Morton highlighted the agency’s civil enforcement priorities. The agency’s highest 
priority is the removal of “[a]liens who pose a danger to national security or public safety,” followed by “[r]ecent illegal entrants” and 
“[a]liens who are fugitives or otherwise obstruct immigration controls.” The memo further prioritizes within each category. Memorandum 
from John Morton, Director, ICE, Policy No. 10072.1, FEA No. 601-14, Civil Immigration Enforcement: Priorities for the Apprehension, 
Detention, and Removal of Aliens, (Mar. 2, 2011), available on www.lexis.com, at 
http://www.ice.gov/doclib/news/releases/2011/110302washingtondc.pdf, and reprinted at 16 Bender’s Immigr. Bull. 541, 557 (App. F) (Mar. 
15, 2011).

143.1 Exec. Order No. 13,768, Enhancing Public Safety in the Interior of the United States (Jan. 25, 2017), 82 Fed. Reg. 8799 (Jan. 30, 2017), 
reprinted at 22 Bender’s Immigr. Bull. 239 (App. B) (Feb. 15, 2017).

143.2 Id. at § 5.

143.3 Memorandum from DHS Secretary John Kelly, Enforcement of the Immigration Laws to Serve the National Interest 4 (Feb. 20, 2017), 
https://www.dhs.gov/sites/default/files/publications/17_0220_S1_Enforcement-of-the-Immigration-Laws-to-Serve-the-National-Interest.pdf, 
reprinted at 22 Bender’s Immigr. Bull. 323 (App. B) (Mar. 1, 2017).

144 8 C.F.R. § 2741.12(c)(14); see Victoria v. Napolitano, 2013 U.S. Dist. LEXIS 98743 (S.D. Cal. July 15, 2013) (citing this treatise) 
(discussing what constitutes deferred action for work-authorization purposes).

145 Memorandum from Janet Napolitano, Secretary of Homeland Security, Exercising Prosecutorial Discretion with Respect to Individuals 
Who Came to the United States as Children (June 15, 2012) [hereinafter Napolitano DACA Memo], http://www.dhs.gov/xlibrary/assets/s1-
exercising-prosecutorial-discretion-individuals-who-came-to-us-as-children.pdf, reprinted at 17 Bender’s Immigr. Bull. 1359, 1374, 1383 
(App. A) (July 1, 2012).
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program, known as Deferred Action for Childhood Arrivals (DACA), an individual must satisfy 
the following requirements:146

1. Was under the age of thirty-one as of June 15, 2012;

2. Came to the United States before reaching his or her sixteenth birthday;

3. Has continuously resided in the United States since June 15, 2007;

4. Was physically present in the United States on June 15, 2012, and at the time of making the 
request for consideration of deferred action to USCIS;

5. Entered without inspection before June 15, 2012, or had lawful immigration status expire by 
June 15, 2012;

6. Currently is in school, has graduated or obtained a certificate of completion from high 
school, has obtained a general education development (GED) certificate, or is an 
honorably discharged veteran of the U.S. Coast Guard or Armed Forces; and

7. Has not been convicted of a felony, a significant misdemeanor, or three or more other 
misdemeanors, and does not otherwise pose a threat to national security or public safety.

The seventh requirement, detailing the crime bars for deferred action, may have different 
meanings in different states.147 “Felony” is defined as a federal, state, or local criminal offense 
punishable by imprisonment of more than one year.148 Thus, an offense in one state may constitute 
a felony and therefore bar an individual from qualifying for deferred action, but the same crime 
may not qualify as a felony in another state.149

The term “significant misdemeanor” is a new immigration standard specifically established for the 
DACA program. It refers to an offense defined as a misdemeanor by federal law for which the 
maximum term of imprisonment is one year or less but greater than five days. Regardless of the 
sentence imposed, offenses of domestic violence; sexual abuse or exploitation; burglary; unlawful 
possession or use of a firearm; drug distribution or trafficking; or driving under the influence will 
be considered significant misdemeanors. Also, any misdemeanor for which the individual was 
sentenced to more than ninety days in custody will be considered a significant misdemeanor. The 
sentence must include time to be served in custody, and thus does not include a suspended 
sentence. Time in custody does not include any time served beyond the sentence based on a state 
or local law enforcement agency honoring a detainer issued by ICE.150

A non-significant misdemeanor is any misdemeanor as defined by federal law that is not one of the 
enumerated offenses constituting a significant misdemeanor and for which the defendant was 

146 USCIS, Frequently Asked Questions (last updated Jan. 18, 2013) [hereinafter USCIS DACA FAQs], http://www.uscis.gov > Humanitarian 
> Deferred Action Process for Young People Who Are Low Enforcement Priorities > Frequently Asked Questions) (FAQ “What guidelines 
must I meet to be considered for deferred action for childhood arrivals?”).

147 Immigration Legal Resource Center, Understanding the Crime Bars to Deferred Action (June 2012), 
http://www.ilrc.org/files/documents/ilrc-understanding_criminal_bars_to_deferred_action.pdf.

148 USCIS DACA FAQs, supra note 146 (FAQ “What offenses qualify as a felony?”).

149 Immigration Legal Resource Center, supra note 147.

150 USCIS DACA FAQs, supra note 146 (FAQ “What offenses constitute a significant misdemeanor?”).
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sentenced to time in custody of ninety days or less.151 Convictions for “multiple misdemeanors” 
will bar an applicant from qualifying for deferred action if he or she has committed at least three 
“non-significant misdemeanors that did not occur on the same day and did not arise out of the 
same act, omission, or scheme of misconduct.”152 Minor traffic offenses are not considered 
misdemeanors for purposes of DACA,153 nor are immigration-related offenses categorized as 
felonies or misdemeanors by state immigration laws.154

Other convictions, such as juvenile convictions or expunged convictions, will not automatically 
disqualify a requestor from consideration of DACA. The USCIS will consider such convictions on 
a case-by-case basis to determine whether a favorable exercise of prosecutorial discretion is 
warranted.155 Ultimately, a requestor’s entire offense history, including any non-significant 
misdemeanors, will be considered along with other facts to determine whether he or she warrants a 
favorable exercise of prosecutorial discretion.156 Therefore, the absence of a criminal history, or its 
presence, is not necessarily determinative, but is a factor to be considered in the unreviewable 
exercise of discretion.157

Typically, if an individual has been convicted of a felony, significant misdemeanor, or three or 
more non-significant misdemeanors he or she will not receive consideration for an exercise of 
prosecutorial discretion unless DHS determines that there are exceptional circumstances.158 If a 
requestor is otherwise determined to be a national security or public safety threat, he or she will 
not receive consideration for an exercise of prosecutorial discretion unless DHS determines there 
are exceptional circumstances.159 DHS has not specified what circumstances are considered 

151 Id. (FAQ “What offenses constitute a non-significant misdemeanor?”).

152 USCIS, Standard Operating Procedures: Deferred Action for Childhood Arrivals 40 (2012) [hereinafter USCIS DACA SOP], available at 
http://www.legalactioncenter.org/litigation/deferred-action-childhood-arrivals-daca (follow “Response to Penn State Center for Immigrant 
Rights FOIA request” hyperlink); see also Immigration Legal Resource Center, Understanding the Crime Bars to Deferred Action, supra 
note 147 (explaining that “scheme of criminal misconduct” factors include “time, object and purpose, methods and procedures of acts, and 
identity of participants and victims.”).

153 USCIS DACA FAQs, supra note 146 (FAQ “If I have a minor traffic offense, such as driving without a license, will it be considered a 
non-significant misdemeanor that counts towards the ‘three or more non-significant misdemeanors’ making me unable to receive 
consideration for an exercise of prosecutorial discretion under this process?”).

154 Id. (FAQ “Will offenses criminalized as felonies or misdemeanors by state immigration laws be considered felonies or misdemeanors for 
purposes of this process?”).

155 Id. (FAQ “Will DHS consider my expunged or juvenile conviction as an offense making me unable to receive an exercise of prosecutorial 
discretion?”); see also USCIS DACA SOP, supra note 152, at 77–79 (detailing different court dispositions and whether such dispositions are 
convictions for immigration purposes).

156 USCIS DACA FAQs, supra note 146 (FAQ “If I have a minor traffic offense, such as driving without a license, will it be considered a 
non-significant misdemeanor that counts towards the ‘three or more non-significant misdemeanors’ making me unable to receive 
consideration for an exercise of prosecutorial discretion under this process?”).

157 Id. (FAQ “What offenses constitute a non-significant misdemeanor?”).

158 Id. (FAQ “If I have a conviction for a felony offense, a significant misdemeanor offense, or multiple misdemeanors, can I receive an 
exercise of prosecutorial discretion under this new process?”).
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“exceptional,”160 but has stated that determination of exceptional circumstances will be made at 
the headquarters level and only in extremely rare cases.161

Under the DACA directive, individuals who are not in removal proceedings or who are subject to 
a final order of removal may ask the USCIS to review their cases, along with supporting evidence 
outlining whether they meet the eligibility criteria.162

Individuals who are chosen to receive DACA receive a grant for two years, which may be renewed 
pending a review of the individual case.163 Although the process under the new directive will not 
provide an individual with a pathway to obtaining permanent lawful status, individuals who 
receive deferred action will be eligible for employment authorization.164 Forms and additional 
information regarding DACA have been released in August 2012 and thereafter.165

A complete DACA request package must contain the following items:166

1. Form I-821D, Consideration of Deferred Action for Childhood Arrivals, properly filed with 
proper signature;

2. Form I-765, Application for Employment Authorization with I-765WS, properly filed with 
proper signature;

3. Form I-765 fee and biometrics fee;

4. Evidence of identity including date of birth, to show compliance with upper and lower age 
limits;

5. Evidence of entry prior to requestor’s sixteenth birthday;

6. Evidence of continuous residence since June 15, 2007, up to the date of filing;

7. Evidence of unlawful status as of June 15, 2012, if admitted or has expired parole;

159 Id. (FAQ “What qualifies as a national security or public safety threat?”) (“Indicators that [a requestor] pose[s] such a threat include, but 
are not limited to, gang membership, participation in criminal activities, or participation in activities that threaten the United States.”); see 
also USCIS DACA SOP, supra note 152, at 76 (stating that foreign convictions may be considered to determine whether a person poses a 
threat to public safety).

160 Legal Action Ctr., Am. Immigr. Council, Practice Advisory: Deferred Action for Childhood Arrivals 15 (Apr. 22, 2013) [hereinafter 
DACA Practice Advisory], http://www.legalactioncenter.org/practice-advisories/deferred-action-childhood-arrivals.

161 USCIS, Training Module for Immigr. Officers About DACA 147 (Aug. 2012), available at 
http://www.legalactioncenter.org/litigation/deferred-action-childhood-arrivals-daca (follow “Response to Penn State Center for Immigrant 
Rights FOIA request” hyperlink).

162 Napolitano DACA Memo, supra note 145.

163 Id.

164 Id. See generally Emily Creighton et al., A Review of Legal Issues Arising After a Grant of DACA, in Am. Immigr. Law. Ass’n, 
Immigration Practice Pointers 2013-14 Edition 819 (Rizwan Hassan et al. eds., 2013).

165 Forms, an explanation of the process, a video, FAQs, and other information are available through http://www.uscis.gov > Humanitarian > 
Consideration of Deferred Action for Childhood Arrivals Process or www.uscis.gov/childhoodarrivals (last visited Oct. 22, 2013). Another 
source is the ICE Office of Enforcement and Removal’s page of FAQs at http://www.ice.gov/about/offices/enforcement-removal-
operations/ero-outreach/deferred-action-process.htm (last visited Oct. 22, 2013). Also check Bender’s Immigration Bulletin issues beginning 
in September 2012 for the latest information and analysis.

166 USCIS DACA SOP, supra note 152, at 76.
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8. Evidence of presence in the United States on June 15, 2012;

9. Evidence that any absences from the United States during the required period of continuous 
residence were brief, casual, and innocent; and

10. Evidence that the requestor is currently in school, graduated or obtained a certificate of 
completion from high school, obtained a GED, or is an honorably discharged veteran of 
the Coast Guard or Armed Forces.

If Form I-821D or Form I-765 is improperly filed, missing a required signature, or lacking the fee, 
the DACA application will be rejected.167 If the fee payment is returned for insufficient funds, 
payment must be made within fourteen calendar days from when the requestor received an 
invoice. Otherwise Form I-821D will be denied and Form 1-765 rejected.168

No fee waivers are available for employment authorization applications connected with a DACA 
request. In limited cases, a fee exemption may be available, but it must be submitted before the 
DACA request is sent in without a fee. To qualify for a fee exemption, a requestor must submit a 
letter and supporting documentation that demonstrates that he or she is:

under eighteen years of age, has an income less than 150% of the U.S. poverty level, and is 
in foster care or otherwise lacking parental or familial support;

under eighteen and homeless; cannot care for himself or herself because of a serious, 
chronic disability, and has an income less than 150% of the U.S. poverty level;

at the time of the request, has accumulated $25,000 or more in debt in the past twelve 
months in unreimbursed medical expenses for himself or herself or an immediate family 
member, and has an income less than 150% of the U.S. poverty level.169

Individuals must show by a preponderance of the evidence that they meet the DACA guidelines. 
Requestors may submit legible photocopies of supporting documents unless the original document 
is specifically required.170 Acceptable evidence proving identity includes passports, birth 
certificates accompanied by some form of photo identification, national identity documents from 
the requestor’s country of origin bearing the requestor’s photo or fingerprint, any U.S. government 
document bearing the requestor’s name and photograph, any school-issued form of identification 
with a photo, a military identification document with a photo, or any document the requestor 

167 Id. at 21. Issues that may lead to rejection of Form I-821D include missing family name, address, or date of birth, missing Form I-765, 
filing from a foreign address, filing Form I-131 for advance parole with Form I-821D, being under the age of fifteen and not subject to 
removal proceedings or over the age of thirty-one on June 15, 2012.

168 Id. at 29.

169 USCIS DACA FAQs, supra note 146 (FAQ “Can I obtain a fee waiver or fee exemption for this process?”) (stating that acceptable 
evidence to prove qualifications for fee exemption include: affidavits from community-based or religious organizations establishing a 
requestor’s homelessness or lack of parental or familial support; copies of tax returns, bank statements, pay stubs, or other reliable evidence 
of income level; affidavit from applicant or responsible third party that the applicant does not file tax returns, pays no income tax, and/or has 
no income to prove income level; and copies of medical records, insurance records, bank statements, or other reliable evidence of 
unreimbursed medical expenses of at least $25,000).

170 USCIS, Instructions for Consideration of Deferred Action for Childhood Arrivals, Form I-821D, at 2 (Aug. 15, 2012) [hereinafter I-821D 
Instructions], http://www.uscis.gov > FORMS > Consideration of Deferred Action for Childhood Arrivals > Download Instructions for I-
821D, Consideration of Deferred Action for Childhood Arrivals) (last visited June 24, 2013).
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considers relevant.171 The evidence proving the requestor’s identity should also establish his or her 
age. The requestor must have been under the age of thirty-one on June 15, 2012. Unless he or she 
is in removal proceedings, has a final removal order, or has a voluntary departure order, he or she 
also must be at least fifteen at the time of filing.172

Requestors may prove entry into the United States before age sixteen with a passport with an 
admission stamp indicating when they entered the United States; an I-94/I-95/I-94W 
Arrival/Departure Record; any INS or DHS document stating date of entry; travel records; records 
from schools attended in the United States, showing the names of the schools and periods of 
school attendance; hospital or medical records, showing the name of the facility or physician and 
the dates of treatment; official records from a religious entity in the United States confirming 
participation in a religious ceremony, rite, or passage; or any other document the requestor deems 
relevant.173

Examples of evidence proving that the requestor has continuously resided in the United States 
from June 15, 2007, until the time of filing include but are not limited to: employment records; 
receipts, bills, or letters from landlords or utility companies; school records; medical records; 
memberships in community or religious organizations; and military records.174 Submitted 
documentation should account for as much of that period as reasonably possible, but the requestor 
does not need to account for every day or every month of that period. However, the requestor 
should submit evidence of residence in the United States for every year of it. If there are lengthy 
gaps in the documentation demonstrating the requestor’s residence in the United States, he or she 
may submit affidavits to explain them. If the requestor submits affidavits, he or she must submit 
two or more affidavits, sworn to or affirmed by people other than the requestor who have direct 
personal knowledge of the events and circumstances during the period of the gap in 
documentation. The affidavits may be used only to explain gaps in the continuous-residence 
requirement. They may not be used as evidence for the entire five-year period.175

A brief, casual, and innocent absence from the United States will not interrupt the requestor’s 
continuous residence. An absence is considered “brief, casual, and innocent” if it occurred 
between June 15, 2007, and August 15, 2012, and:

1. was short and reasonably calculated to accomplish its purpose;

2. was not because of an order of exclusion, deportation, or removal;

171 USCIS DACA SOP, supra note 152, at 44.

172 Id.

173 I-821D Instructions, supra note 170, at 3–4.

174 USCIS DACA SOP, supra note 152, at 49-50. Other documents that may support the requestor’s claim include money order receipts for 
money sent into or out of the country; passport entries; birth certificates of children born in the United States; dated bank transactions; 
correspondence; U.S. Social Security card; Selective Service card; automobile license receipts, title, vehicle registration, etc.; deeds, 
mortgages, or contracts to which the requestor is a party; tax receipts; insurance documents, and/or any other relevant document. Id.

175 USCIS DACA FAQs, supra note 146 (FAQ “To prove my continuous residence in the United States since June 15, 2007, must I provide 
evidence documenting my presence for every day, or every month, of that period?”).
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3. was not because of an order of voluntary departure, or an administrative grant of voluntary 
departure before the requestor was placed in exclusion, deportation, or removal 
proceedings; and

4. did not have a purpose, and the requestor’s actions while outside the United States were not, 
contrary to law.176

Evidence establishing that an absence was brief, causal, and innocent includes but is not limited to: 
transportation tickets or itineraries showing the travel dates; passport entries; hotel receipts 
showing dates the requestor was abroad; evidence of the purpose of the travel (e.g., requestor 
attended a funeral or wedding); and copy of any advance parole documents.177 Requestors should 
be aware that submission of evidence of departures and reentries may constitute an admission of 
inadmissibility under INA § 212(a)(9)(C).178

Any departure on or after August 15, 2012, no matter how brief, casual, or innocent, and before a 
grant of deferred action will interrupt the continuous residency required; the requestor will not be 
considered for deferred action.179 If deferred action is granted, a requestor may travel outside the 
United States only when the USCIS has granted advance parole. An application for advance parole 
cannot be filed until after deferred action has been granted. Once it has been granted, the requestor 
can apply for advance parole by filing Form I-131, Application for Travel Document, and paying 
the applicable filing fee. The USCIS will consider each request on a case-by-case basis. The 
agency will typically grant the request only if the travel is for humanitarian reasons, educational 
purposes, or employment purposes. Parole likely will not be granted for a vacation.180 Travel 
outside the United States after removal action has been deferred but without a grant of advance 
parole terminates the deferred action under DACA.181

Requestors must demonstrate that they were in an unlawful immigration status as of June 15, 
2012. A requestor is in an unlawful status when his or her lawful immigration status expired 
before June 15, 2012; he or she entered the United States without inspection before June 15, 2012; 
or if he or she was paroled into the United States, the parole expired before June 15, 2012, and he 
or she did not obtain any other lawful status or parole extension by that date. Documents that may 
show the requestor’s immigration status as of June 15, 2012, include but are not limited to: an I-

176 USCIS DACA FAQs, supra note 146 (FAQ “Do brief departures from the United States interrupt the continuous residence 
requirement?”).

177 USCIS DACA SOP, supra note 152, at 51.

178 DACA Practice Advisory, supra note 160, at 10; see also INA § 212(a)(9)(C), 8 U.S.C. § 1182(a)(9)(C) (stating that a noncitizen 
“unlawfully present in the United States for an aggregate period of more than one year and who attempt[s] to enter or reenter the United 
States without being admitted is inadmissible.”). But see Legal Action Ctr., Am. Immigr. Council, DACA Practice Advisory: “Brief, Casual, 
and Innocent” Absences From the United States 1-7 (Jan. 29, 2013), http://www.legalactioncenter.org/practice-
advisories/%E2%80%9Cbrief-casual-and-innocent-absences-united-states (discussing Rosenberg v. Fleuti, 374 U.S. 449 (1963), which 
created the brief, casual, and innocent absence standard, and arguing that USCIS should apply Fleuti and its progeny when determining 
whether a DACA requestor’s absence was brief, casual, and innocent).

179 USCIS DACA FAQs, supra note 146 (FAQ “May I travel outside the United States before USCIS has determined whether to defer action 
in my case?”).

180 Id. (FAQ “If my case is deferred pursuant to the consideration of deferred action for childhood arrivals process, will I be able to travel 
outside the United States?”).

181 USCIS DACA SOP, supra note 152, at 52.
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94/I-95/I-94W Arrival/Departure Record showing the date the requestor’s authorized stay expired; 
a copy of a final order of exclusion, deportation, or removal issued by June 15, 2012, and charging 
documents, if available; an INS or DHS charging document placing the requestor in deportation, 
exclusion, or removal proceedings; or any document relating to parole.182 A requestor admitted for 
duration of status or for a period that extended past June 14, 2012, but who violated his or her 
immigration status before June 15, 2012, can be considered for deferred action under DACA only 
if the EOIR terminated the status by issuing a final order of removal before June 15, 2012.183

To qualify for DACA, requestors must show that they were in the United States on June 15, 2012. 
If the evidence already submitted clearly establishes that the requestor arrived in the United States 
before June 15, 2007, there is no indication of departure, and the evidence establishing presence on 
June 15, 2012, is credible, this requirement has been met. Evidence proving presence on June 15, 
2012, includes but is not limited to: employment records, receipts, bills, or letters from landlords, 
utility, or other service companies; school records; medical records; memberships; and military 
records.184

A requestor must also submit evidence that he or she is currently in school, has graduated or 
obtained a certificate of completion from high school or a GED, or is an honorably discharged 
veteran from the Coast Guard or the Armed Forces at the time the request is submitted. A 
requestor will be considered currently in school if enrolled in a public or private elementary 
school, junior high or middle school, high school, or secondary school; an education, literacy, or 
career training program (including English as a Second Language course) that is designed to lead 
to placement in post-secondary education, job training, or employment; an education program 
assisting students in either obtaining a regular high school diploma or its recognized equivalent 
under state law, or in passing a GED exam or other equivalent state-authorized exam; or a public 
or private university, college, or community college.185 Education, literacy, or career training 
programs include but are not limited to programs funded in whole or in part by federal or state 
grants. If the programs are funded by other sources, they may qualify if they are administered by 
providers of demonstrated effectiveness. To determine that, the USCIS will consider the duration 
of the program’s existence, its track record in helping students obtain a regular high school 
diploma or its equivalent (including a GED) or in placing students in post-secondary education, 
job training, or employment, and other indicators of the program’s overall quality.186

A requestor may prove student status by submitting school records (transcripts, report cards, etc.) 
from the school he or she is currently attending in the United States showing the name of the 
school and periods of school attendance and the current educational or grade level; a U.S. high 

182 Id. at 48.

183 USCIS DACA FAQs, supra note 146 (FAQ “I was admitted for duration of status or for a period of time that extended past June 14, 2012, 
but violated my immigration status (e.g., by engaging in unauthorized employment, failing to report to my employer, or failing to pursue a 
full course of study) before June 15, 2012. May I be considered for deferred action under this process?”).

184 USCIS DACA SOP, supra note 152, at 45–47.

185 Id. at 53.

186 USCIS DACA FAQs, supra note 146 (FAQ “Who is considered currently in school under the guidelines?”).
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school diploma or certificate of completion; or a U.S. GED certificate.187 Proof of honorable 
discharge can be provided by Form DD-214, Certificate of Release or Discharge from Active 
Duty; NGB Form 22, National Guard Report of Separation and Record of Service; military 
personnel records; or military health records.188

Circumstantial evidence may be used to establish that the requestor was physically present in the 
United States on June 15, 2012; came to the United States before his or her sixteenth birthday; and 
satisfies the five-year continuous resident requirement (direct evidence is required to prove a 
portion of the five years of continuous residency, but circumstantial evidence can be used to fill in 
the gaps); and that any travel outside the United States during the five years of continuous 
residence was brief, casual, and innocent. However, circumstantial evidence may not be used to 
demonstrate that the requestor was under the age of thirty-one as of June 15, 2012, and is currently 
in school, has graduated or obtained a certificate of completion from high school, has obtained a 
GED certificate, or is an honorably discharged veteran. Direct documentary evidence must be 
submitted to show that the requestor meets these two requirements.189

After the requestor submits the DACA package, the USCIS starts to process the request and 
schedules an appointment for the requestor at an Application Support Center (ASC) to capture 
fingerprints and other biometric data. At the same time, background and security investigations 
begin, checking the requestor’s identifying information (including any aliases) against government 
databases to verify that the requestor does not have any disqualifying convictions and does not 
pose a national security or public safety threat.190 A requestor who cannot attend the initial ASC 
appointment may reschedule multiple times within eighty-seven days of the initial appointment. If 
he or she fails to appear at the ASC within eighty-seven days, the USCIS will deny the DACA 
request for abandonment. If a requestor does not reschedule the appointment and fails to show up 
for both the initial appointment and a rescheduled appointment, the request will be denied for 
abandonment.191

If the background and security check shows that the requestor has a prior criminal history, the 
USCIS will determine whether that prior history constitutes an “Egregious Public Safety” (EPS) 
concern. If so, the agency will refer the request to ICE and suspend adjudication of the DACA 
case for sixty days or until ICE provides notification of its action on the case, whichever is 
earlier.192 Once the case has been referred to ICE, it has discretion to choose whether to issue a 

187 Id. (Table “Examples of Documents to Submit to Demonstrate You Meet the Guidelines”); see also USCIS DACA SOP, supra note 152, 
at 55–62 (providing a more detailed list of documents that can be used to establish that a requestor is currently in school).

188 USCIS DACA FAQs, supra note 146 (Table “Examples of Documents to Submit to Demonstrate You Meet the Guidelines”).

189 Id. (FAQ “Will USCIS consider circumstantial evidence that I have met certain guidelines?”).

190 USCIS DACA SOP, supra note 152, at 19–20.

191 Id. at 24.

192 Id. at 83. EPS cases are defined as cases where information indicates the noncitizen is under investigation for, has been arrested for 
(without disposition), or has been convicted of any of the following: murder, rape, or sexual abuse of a minor; illicit trafficking in firearms or 
destructive devices; offenses relating to explosive materials or firearms; crimes of violence for which the possible penalty is at least one year; 
an offense relating to the demand or receipt of ransom; child pornography offenses; peonage, slavery, involuntary servitude, and trafficking-
in-persons offenses; alien smuggling offenses; human rights violations, known or suspected street gang membership; or Interpol hits; or 
reentry after an order of exclusion, deportation, or removal subsequent to a conviction for a felony where a Form I-212, Application for 
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Notice to Appear (NTA). If ICE chooses not to do so, the USCIS may not issue an NTA. If ICE 
does not issue an NTA or provide notification to USCIS within sixty days of the referral, USCIS 
may resume adjudication of the case.193 In a DACA EPS case, if ICE takes no action or does not 
respond, the request will be denied unless there are exceptional circumstances.194

However, if the prior criminal history is a non-EPS case, the request will be adjudicated taking 
into account all issues of criminality. Non-EPS cases will not necessarily be denied.195 If the 
USCIS denies the DACA application, the case will likely be referred to ICE to decide whether to 
issue an NTA.196 If the USCIS denies a DACA application for reasons unrelated to criminal 
history, national security, fraud, or public safety concerns, the request will not be referred to ICE 
for removal proceedings.197

If the requestor meets the DACA requirements and the background and security check does not 
return a prior criminal history, the request will likely be approved. Once the request is approved, 
the requestor will be authorized to work in the United States for two years and will not be subject 
to removal proceedings,198 unless the deferral of removal was granted erroneously, the individual 
obtained the deferral fraudulently, or disqualifying criminal offenses or public safety concerns 
arise after deferral has been granted.199 In such cases, deferral granted under DACA may be 
terminated, and the case may be referred to ICE for a determination to issue an NTA.200 As long as 
the program is not terminated, individuals may request an extension of the period of deferred 
action and employment authorization, as long as they were under the age of thirty-one as of June 
15, 2012.201

From the beginning of DACA in mid-August 2012 until January 2018, the USCIS received nearly 
907,000 initial DACA requests. Of these, over 807,000 applications were approved, and almost 
74,000 initial requests were denied. The rest were pending.201.1 During that same time frame the 

Permission to Reapply for Admission into U.S. after Deportation or Removal, has not been approved. USCIS, Policy Memorandum: Revised 
Guidelines for the Referral of Cases and Issuance of Notices to Appear (NTAs) in Cases Involving Inadmissible and Removable Aliens 3-4 
(Nov. 7, 2011) [hereinafter Nov. 2011 NTA Memo], available at http://www.legalactioncenter.org/litigation/deferred-action-childhood-
arrivals-daca (follow Response to Penn State Center for Immigrant Rights FOIA request hyperlink).

193 Nov. 2011 NTA Memo, supra note 192, at 4.

194 USCIS DACA SOP, supra note 152, at 83–84 (stating that whether the criminal case is pending or has reached a final disposition, the 
DACA request will be denied except in very limited circumstances).

195 Id. at 82.

196 Nov. 2011 NTA Memo, supra note 192, at 5 (stating that if ICE does not issue an NTA, USCIS may not issue an NTA).

197 USCIS DACA FAQs, supra note 146 (FAQ “If USCIS does not exercise deferred action in my case, will I be placed into removal 
proceedings?”).

198 See Napolitano DACA Memo, supra note 145.

199 USCIS DACA SOP, supra note 152, at 122–23.

200 Id.

201 USCIS DACA FAQs, supra note 146 (FAQ “Can I extend the period of deferred action in my case?”).

201.1 USCIS, Number of Form I-821D, Consideration of Deferred Action for Childhood Arrivals, by Fiscal Year, Quarter, Intake, and Case 
Status, Fiscal Year[s] 2012–2018 (Jan. 31, 2018), 
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agency received over 1.1 million DACA renewal applications. Of those, about 1.1 million 
renewals were approved, and 10,500 renewal applications were denied.201.2

In September 2017, President Trump announced that he planned to terminate the DACA 
program.201.3 He delayed the termination’s effective date until March 5, 2018, to give Congress a 
chance to enact a legislative solution.201.4 Congress failed to do so.201.5

In the meantime, several lawsuits were started challenging the DACA program’s termination. The 
class actions allege violations of the Administrative Procedure Act. As of March 2018, two 
injunctions bar the government from terminating the DACA program.201.6 The Supreme Court 
rejected the government’s request for an expedited appeal.201.7

Several people have also challenged individual revocations of their DACA status. Some of these 
challenges have been successful.202In May 2018, several states sued to force termination of 
DACA.202.1

[i] Other Deferments

Other situations in which deportation proceedings may be withheld or canceled are handled on 
their own merits. Thus, one case concluded that deportation proceedings would not be terminated 
or postponed because of the pendency of litigation of a collateral issue, since such deferment 
would excessively delay the completion of the deportation proceedings.203 In another case, an 
outstanding deportation order was withdrawn to await the outcome of a pending extradition 
proceeding against the respondent.204

https://www.uscis.gov/sites/default/files/USCIS/Resources/Reports%20and%20Studies/Immigration%20Forms%20Data/All%20Form%20Ty
pes/DACA/DACA_FY18_Q1_Data_plus_Jan_18.pdf (last visited Mar. 6, 2018).

201.2 Id.

201.3 White House Fact Sheet, President Donald J. Trump Restores Responsibility and the Rule of Law to Immigration (Sept. 5, 2017) 
[hereinafter White House Fact Sheet], https://www.whitehouse.gov/briefings-statements/president-donald-j-trump-restores-responsibility-
rule-law-immigration/ (last visited Feb. 2, 2018); DHS, Memorandum on Rescission of Deferred Action for Childhood Arrivals (Sept. 5, 
2017), https://www.dhs.gov/news/2017/09/05/memorandum-rescission-daca (last visited Mar. 2, 2018).

201.4 White House Fact Sheet, supra note 201.3.

201.5 See, e.g., Dan Nowicki & Daniel Gonzalez, What’s Next for ‘Dreamers’ After Senate Immigration Bills Fail?, USA Today, Feb. 16, 
2018, https://www.usatoday.com/story/news/politics/2018/02/16/dreamers-immigration-congress/344512002/ (last visited Mar. 2, 2018).

201.6 Vidal v. Nielsen, 2018 U.S. Dist. LEXIS 23547 (E.D.N.Y. Feb. 13, 2018); Regents of the Univ. of California v. U.S. DHS, 2018 U.S. Dist. 
LEXIS 4036 (N.D. Cal. Jan. 9, 2018).

201.7 DHS. v. Regents of the Univ. of California, 2018 U.S. LEXIS 1508 (Feb. 26, 2018) (denying petition for a writ of certiorari before 
judgment). See generally Adam Liptak & Michael D. Shear, Supreme Court Turns Down Trump’s Appeal in ‘Dreamers’ Case, N.Y. Times, 
Feb. 26, 2018, https://www.nytimes.com/2018/02/26/us/politics/supreme-court-trump-daca-dreamers.html (last visited Mar. 2, 2018).

202 See, e.g., Torres v. U.S. DHS, 2017 U.S. Dist. LEXIS 161406 (S.D. Cal. Sept. 29, 2017); Coyotl v. Kelly, 261 F. Supp. 3d 1328 (N.D. Ga. 
2017).

202.1 Kat Green, Texas, 6 Other States Sue To End DACA, https://www.law360.com/immigration/articles/1039390/texas-6-other-states-sue-to-
end-daca?nl_pk=3943e51a-6cb0-4246-b8e2-f2e3d693dd1b&utm_source=newsletter&utm_medium=email&utm_campaign=immigration 
(May 1, 2018).
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In late 2001 Congress enacted provisions designed to preserve immigration benefits to noncitizens 
and their families who were victims of the terrorist attacks on September 11, 2001.205 Under the 
USA PATRIOT Act the Attorney General may, for humanitarian purposes or to insure family 
unity, grant temporary administrative relief to a noncitizen who was lawfully present in the United 
States on September 10, 2001, and was then the spouse, parent, or child of someone who later died 
or was disabled as a direct result of the terrorist attacks. This applies to noncitizens who do not fall 
under any of the other benefit provisions of the USA PATRIOT Act.206

Closely related to the subject matter of this section is the procedure for stays of deportation, 
discussed in § 72.08[1][c], below. Also considered in § 52.07, above, are the special provisions, 
known as the family fairness and family unity programs, that have permitted certain family 
members of legalized noncitizens to remain in the United States, with employment authorization, 
to await the opportunity to regularize their status. For discussion of the related subjects of INA 
§ 212(c) waivers of deportation, see § 74.04, below; suspension of deportation, see § 74.07, below; 
adjustment of status, see chapter 51, above; and private bills, see § 74.09, below.

[3] Fingerprints and Photographs

The INA provides that “[u]nder regulations of the Attorney General, the Commis-sioner shall provide 
for the fingerprinting and photographing” of each noncitizen at least fourteen years old “against whom 
a proceeding is commenced under section 240.”207 The fingerprints and photographs are required to be 
made available to federal, state, and local law enforcement agencies upon request.208

INS regulations direct the fingerprinting and photographing of any noncitizen fourteen years of age or 
older against whom deportation proceedings are begun by service of an OSC. They also require such a 
respondent, regardless of age, to be photographed and/or fingerprinted if required by any immigration 
officer authorized to issue an OSC.209

[4] Arrest and Detention

[a] In General

At one time, every deportation proceeding was commenced with the arrest of the respondent. 
However, as pointed out in § 72.03[1][a], above, regulations effective in February 1956 directed 
that the proceeding be inaugurated by an OSC. While the INA still authorizes the noncitizen’s 

203 Matter of Agarwal, 13 I. & N. Dec. 171 (BIA 1969).

204 Matter of Perez-Jimenez, 10 I. & N. Dec. 309 (BIA 1963).

205 Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001 (USA 
PATRIOT Act), Pub. L. No. 107-56, 115 Stat. 272.

206 USA PATRIOT Act § 425. The USA PATRIOT Act’s provisions are discussed throughout this treatise. For an overview of some of the 
provisions of the USA PATRIOT Act, see supra §§ 12.08[3], 35.11[3].

207 INA § 287(f), 8 U.S.C. § 1357(f). INA § 240 is 8 U.S.C. § 1229a.

208 INA § 287(f)(2), 8 U.S.C. § 1357(f)(2); see infra § 72.03[4][b].

209 8 C.F.R. § 242.4 (1995).

Case 1:18-cv-00068   Document 204-5   Filed in TXSD on 07/21/18   Page 34 of 193



Page 33 of 52

6 Immigration Law and Procedure § 72.03

arrest upon a warrant of the Attorney General during the pendency of deportation proceedings,210 
the power to make arrests is invoked most often in making warrantless arrests under the 
circumstances described in § 72.03[4][d], below. A possibly deportable noncitizen who appears 
voluntarily at an immigration office is seldom subject to arrest when deportation proceedings are 
instituted, particularly if he or she is accompanied by counsel.211

It is sometimes necessary to determine whether an arrest has occurred in assessing claims to 
certain constitutional and procedural rights.212 An interrogation is not in itself an arrest. However, 
an arrest may occur, even though it is not designated as such, if there has been a meaningful 
deprivation of freedom of action.213 But when there has been no such deprivation, an arrest may 
not have occurred even if the person might have been restrained if he had attempted to leave 
during the interrogation.214 Moreover, as noted elsewhere, under appropriate circumstances a 
proper interrogation by immigration officers may involve some measure of restraint, short of 
arrest, to complete the interrogation.215

A person who believes that he or she has been improperly arrested may have difficulty in 
challenging the arrest. In the first place, the arrestee must exhaust administrative remedies before 
court relief can be solicited.216 And if a deportation order eventually is entered the arrestee will be 
faced with the doctrine that irregularities in the arresting operation do not necessarily vitiate the 
deportation order if that order is properly substantiated.217

[b] Cooperation Between Immigration Officers and Local Officials

210 INA § 242(a), 8 U.S.C. § 1252(a) (1996).

211 See Charles Gordon, Due Process of Law in Immigration Proceedings, 50 A.B.A.J. 34, 35 (1964). For detention policy in cases of 
deserting crewmembers, see supra Chapter 16.

212 See generally Rebecca Chiao, Fourth Amendment Limits on Immigration Law Enforcement, 93-2 Immigr. Briefings (Feb. 1993).

213 See Dunaway v. New York, 442 U.S. 200 (1979) (criminal case, defendant required to accompany officers to station house in car, not free 
to leave during questioning); Babula v. INS, 665 F.2d 293, 298 (3d Cir. 1981) (arrest did not occur when noncitizen was interrogated by 
officers, even though officers had surrounded building in which he worked; interrogation developed probable cause for subsequent arrest); 
Navia-Duran v. INS, 568 F.2d 803, 809 (1st Cir. 1977); Seals v. United States, 325 F.2d 1006 (D.C. Cir. 1963); Matter of Chen, 12 I. & N. 
Dec. 603 (BIA 1968). See generally Immigration and Naturalization Service, U.S. Dep’t of Justice, The Law of Arrest, Search, and Seizure 
for Immigration Officers, Manual No. M-69, at II-3 (1993), reprinted infra in Volume 14 and available on the Lexis online research services.

214 See Matter of Doo, 13 I. & N. Dec. 30 (BIA 1968).

215 See supra § 72.02[2]; cf. United States v. McDevitt, 508 F.2d 8 (10th Cir. 1974) (random stop of automobile on highway and detention for 
fifteen or twenty minutes thereafter, without basis for suspicion, was an improper arrest).

216 See infra § 104.02.

217 United States ex rel. Bilokumsky v. Tod, 263 U.S. 149 (1923); see INS v. Lopez-Mendoza, 468 U.S. 1032, 1040 (1984) (“BIA correctly 
ruled that ‘[the] mere fact of an illegal arrest has no bearing on a subsequent deportation hearing.’ ”) (citation omitted); Arias v. Rogers, 676 
F.2d 1139, 1143 (7th Cir. 1982) (citing this treatise) (“To give a person who has been illegally arrested total immunity from either criminal 
punishment or deportation is an excessive sanction for an illegal arrest”); Men Keng Chang v. Jiugni, 669 F.2d 275, 279 (5th Cir. 1982) 
(voluntary admissions before arrest); Ho Chong Tsao v. INS, 538 F.2d 667 (5th Cir. 1976) (independent evidence of overstay in Service files, 
IJ properly rejected evidence of illegal arrest as irrelevant); Avila-Gallegos v. INS, 525 F.2d 666 (2d Cir. 1975) (admissions at interrogation 
and at hearing); Huerta-Cabrera v. INS, 466 F.2d 759 (7th Cir. 1972) (admissions at deportation hearing and documents); Matter of Scavo, 
14 I. & N. Dec. 326 (BIA 1973); Matter of Chen, 12 I. & N. Dec. 603 (BIA 1968) (challenge to legality of arrest considered and rejected).
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[i] General Policies

In making arrests it is not improper for ICE officials to cooperate with other law enforcement 
agents. However, the process of administrative arrest in deportation proceedings cannot be 
used as a subterfuge for gathering evidence to be used in a criminal case. Such an impropriety 
may preclude the use of the evidence in the criminal prosecution.218 Nor can an administrative 
arrest be used to supply authority that would otherwise be lacking for action by other law 
enforcement officers.219

When authorized by state law, state or local law enforcement officers may have power to arrest 
for violations of federal criminal laws, including immigration violations.220 Such arrests must 
conform to the constitutional requirement of probable cause.221 The failure to answer questions 
or to produce documents does not constitute probable cause for arrest.222 On the other hand, 
state or local police have no authority to arrest persons believed to be deportable for 
noncriminal illegal presence, e.g., for overstay of a temporary entry.223 Nor are state and local 
law enforcement officers and judges legally bound to report known undocumented noncitizens 
to ICE.224 Moreover, local or state law enforcement officials cannot resort to arrest for 
supposed state violations as a pretext for detention of an noncitizen suspected of violating the 
federal immigration laws.225

However, there is a heightened level of cooperation between the immigration agency and law 
enforcement agencies regarding convicted criminal noncitizens.226 When undocumented 
persons are in the lawful custody of state or local police, they may be questioned about their 
immigration status and such status may be entered into law enforcement databases.227 The INS 
initiated a program to identify criminal noncitizens by screening foreign-born prisoners in state 

218 Abel v. United States, 362 U.S. 217 (1960) (upholding the power to issue such warrants); United States v. Alvarado, 321 F.2d 336 (2d Cir. 
1963) (same); Spinella v. Esperdy, 188 F. Supp. 535 (S.D.N.Y. 1960) (challenge based on Fourth Amendment rejected).

219 Martinez-Angosto v. Mason, 344 F.2d 673 (2d Cir. 1965) (deserter from Spanish naval vessel).

220 United States v. Urrieta, 520 F.3d 569, 574 (6th Cir. 2008) (stating that Tennessee law grants state and local law enforcement power to 
make warrantless arrests for immigration violations only for felonies or continuing violations); Gonzales v. City of Peoria, 722 F.2d 468, 474 
(9th Cir. 1983), overruled on other grounds,Hodgers-Durgin v. De La Vina, 199 F.3d 1037 (9th Cir. 1999) (such criminal violations may 
include unlawful entry or reentry or aiding unlawful entry, under which all law enforcement officers are authorized to make arrests). See 
generally Jennifer M. Chacon, A Diversion of Attention? Immigration Courts and the Adjudication of Fourth and Fifth Amendment Rights, 59 
Duke L.J. 1563, 1582-99 (2010) (discussing cooperation between ICE and state and local enforcement officers, including authority of local 
officials to arrest for immigration violations).

221 Gonzales v. City of Peoria, 722 F.2d 468, 477 (9th Cir. 1983), overruled on other grounds, Hodgers-Durgin v. De La Vina, 199 F.3d 1037 
(9th Cir. 1999).

222 Id.

223 Id. at 476. In a 1978 press release, the Attorney General emphasized that state and local police have no authority to enforce the 
immigration laws. Dep’t of Justice Press Release (June 23, 1978). See Crosland, Arrest, Interrogation and Detention of Aliens, 56 Interpreter 
Releases 408, 412 (Aug. 31, 1979); supra § 72.02[2][a]. In 1983, the Attorney General announced new guidelines designed to enhance 
cooperative enforcement efforts by INS and local officials. See 60 Interpreter Releases 172 (Mar. 4, 1983); see also INA § 287(g), 8 U.S.C. 
§ 1357(g) (giving the federal government authority to allow state and local officials to arrest and detain noncitizens); United States v. Sosa-
Carabantes, 561 F.3d 256, 257–58 (4th Cir. 2009) (describing 287(g) program).
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facilities in several key states.228 The Service’s Institutional Hearing Program (IHP) allowed 
the INS to begin deportation proceedings against noncitizens convicted of aggravated felonies 
while they were still serving their sentences in federal, state, or local facilities.229

A number of cities and municipalities have attempted to regulate the degree of cooperation 
between local police and immigration agency officials through local ordinances and policies 
(so-called “sanctuary city” policies). Such ordinances often prohibit local officers and 
employees from cooperating with immigration investigation, detention, or arrest procedures or 
releasing information relating to the immigration status of residents. For example, a resolution 
passed in 1986 by the Los Angeles City Council prohibits its police from reporting 
undocumented persons to the INS unless they have committed a serious felony or multiple 
misdemeanors.230 Ordinances in effect in Chicago and Washington, D.C., prohibit agencies in 
those cities from requesting information about a person’s citizenship or residency status unless 
legally required.231 In 1992, a San Francisco ordinance prohibiting certain forms of 
cooperation between city employees was declared invalid by the California Attorney General, 
who stated that the ordinance was barred by the Supremacy Clause of the U.S. Constitution.232

[ii] Notification to DHS and Detainers

It is customary for local police officers to notify ICE of noncitizens arrested or incarcerated for 
violation of criminal laws, and for ICE to file a “detainer” requesting the local police to hold 
the affected individual for ICE after police action or incarceration has been completed. Such ex 
parte action in continuing to hold a person not afforded any hearing or process, and not 

224 Opinion of California Att’y Gen., Gates v. Superior Court, 193 Cal. App. 3d 205 (1987); 67 Ops. Cal. Att’y Gen. 331 (1984), discussed at 
61 Interpreter Releases 651 (Aug. 17, 1984). But under 8 U.S.C. § 1373, they also cannot interfere with state or local communications with 
the immigration agency about immigration status.

225 United States v. Perez-Castro, 606 F.2d 251 (9th Cir. 1979) (criminal case, statements suppressed when taken by immigration officers 
after illegal arrest by local officers); United States v. Cruz, 559 F.2d 300 (5th Cir. 1977).

226 See generally Chiao, supra note 212, at nn.264–68 and 277–81 and related text (noting, however, that some cities have policies or laws 
preventing such cooperation).

227 See Am. G.I. Forum v. Miller, 218 Cal. App. 3d 859, 267 Cal. Rptr. 371 (1990).

228 See 69 Interpreter Releases 479 (Apr. 20, 1992); www.ice.gov/criminal-alien-program (last visited Aug. 2013).

229 See INA § 242A(a)(3)(A), 8 U.S.C. § 1252A(a)(3)(A) (1995); 72 Interpreter Releases 414 (Mar. 27, 1995); 71 Interpreter Releases 209 
(Feb. 7, 1994); 69 Interpreter Releases 479 (Apr. 20, 1992); infra § 72.05[6]. See generally Office of the Inspector General, U.S. Dep’t of 
Justice, Audit Report 02-41, Immigration and Naturalization Service Institutional Removal Program (2002), 
http://www.justice.gov/oig/reports/INS/a0241/final.pdf.

230 See 69 Interpreter Releases 1608 (Dec. 21, 1992).

231 Id.

232 Opinion of California Att’y Gen. No. 92-607, 75 Ops. Cal. Atty. Gen. 270 (Nov. 19, 1992). For more on the Supremacy Clause and 
preemption issues, see supra § 9.09.
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confronted with any charges, is manifestly questionable, and is illegal if it results in additional 
incarceration.233

The agency cannot delegate its authority to arrest undocumented noncitizens to local 
authorities. State authorities who participate in such illegal arrests may incur liability for 
damages.234 On the other hand, it is not improper for the agency to lodge a detainer relating to 
a person imprisoned following conviction for a crime, requesting the prison authorities to turn 
the prisoner over to ICE custody for deportation proceedings upon his or her discharge from 
imprisonment.235

Federal, state, or local law enforcement officials who arrest a noncitizen for violation of a law 
relating to controlled substances, and who have reason to believe that the arrested noncitizen is 
unlawfully in the United States, are required to bring the case to the attention of the ICE.236 It 
must then determine expeditiously whether to issue a detainer. If a detainer is issued, the 
Attorney General is directed to take custody of the noncitizen when the detention in the 
criminal case terminates. Deportation proceedings are instituted after custody is transferred to 
the Attorney General.237

A detainer may be issued only for a noncitizen whom the agency has reason to believe is 
amenable to exclusion or deportation.238 The following officers are authorized to issue 
detainers: Border Patrol agents, including aircraft pilots; special agents; removal officers; 
immigration inspectors; immigration examiners; supervisory and managerial personnel who 
are responsible for supervising the above officers; and designated immigration officers.239 The 
criminal justice agency must provide ICE with all relevant records and information, and is 
authorized to keep the prisoner in temporary custody for forty-eight hours after the noncitizen 
would otherwise be released, to enable ICE to assume custody.240 Detainers may be issued 

233 Mashi v. INS, 585 F.2d 1309, 1315 (5th Cir. 1978) (citing this treatise); see Argiz v. United States Immigration, 704 F.2d 384 (7th Cir. 
1983) (detainer and deferred deportation hearing of noncitizen convicted for crime did not violate Interstate Agreement on Detainers and 
Speedy Trial Act; however, dicta suggest that Attorney General has statutory duty to proceed with reasonable dispatch in determining 
deportability). See generally supra § 72.02[2][b].

234 Chairez v. County of Van Buren, 542 F. Supp. 706 (W.D. Mich. 1982), rev’d sub nom. Chairez v. USINS, 790 F.2d 544 (6th Cir. 1986) 
(reversing as to federal defendants; liability of state defendants established through settlement).

235 See Argiz v. United States Immigration, 704 F.2d 384, 388 (7th Cir. 1983) (suggests that deportation proceedings should not be deferred 
merely because a noncitizen is confined, since the Attorney General is under statutory duty to proceed with reasonable dispatch); supra 
§ 72.02[2][b]. The INS began several programs to improve computer facilities to enable the agency to more easily track criminal noncitizens. 
See 72 Interpreter Releases 415 (Mar. 27, 1995); 66 Interpreter Releases (Nov. 6, 1989); 65 Interpreter Releases 955 (Sept. 19, 1988). For a 
discussion of habeas corpus actions challenging the legality of custody, see infra § 104.04.

236 INA § 287(d), 8 U.S.C. § 1357(d), as added by Anti-Drug Abuse Act of 1986, Pub. L. No. 99-570, § 1751(d), 100 Stat. 3207. This 1986 
legislation was the first statutory reference to the standing practice of filing immigration detainers for persons held in custody by local or 
federal enforcement officers. The regulations were thereafter amplified to codify this practice and to implement the directives of the 1986 
legislation. 8 C.F.R. § 242.2(a) (1995).

237 See United States v. Shaw Yan Xiang, 77 F.3d 771, 773 (4th Cir. 1996) (citing United States v. Sanchez, 923 F.2d 236 (1st Cir. 1991) (per 
curiam)).

238 8 C.F.R. § 242.2(a)(1) (1995).

239 Id.

240 8 C.F.R. § 242.2(a)(2), (4) (1995).
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telephonically, but such telephonic detainers must be confirmed in writing within twenty-four 
hours on Form I-247 or by electronic communication.241 ICE assumes no fiscal responsibility 
under the detainer until it actually assumes custody.242

The detainer does not itself transfer custody to ICE until it actually assumes physical 
custody.243 Moreover, a detainer does not give a convicted noncitizen a right to compel 
expeditious commencement of proceedings.244 On the other hand, prison officials may 
consider the detainer in assessing the prisoner’s security and custody classifications.245

Upon a finding that a noncitizen, other than an LPR, may flee or pose a danger to any other 
person or the community, federal judicial officers are authorized to detain the noncitizen for a 
period of ten days pending trial, to notify the immigration authorities, and to give ICE an 
opportunity to take the defendant into custody during that period.246

[c] Authority for Administrative and Criminal Arrest

The power to make administrative or civil arrests under the immigration laws is vested in any 
officer or employee of the agency.247 Moreover, immigration officers are not deprived of the 
power to arrest and detain in deportation proceedings just because the respondent claims to be a 
U.S. citizen.248 But the power of administrative arrest must be supported by statutory authority, 
and can be exercised only as a prelude to deportation proceedings.249

In addition, such officers are authorized to make arrests for certain criminal violations of the 
immigration laws.250 An immigration officer may also have general authority to arrest for criminal 

241 8 C.F.R. § 242.2(a)(3) (1995). See generally Jesse Lloyd et al., Understanding Form I-247 Immigration Detainers, in Am. Immigr. Law. 
Ass’n, Immigration Practice Pointers 2013-14 Edition 520 (Rizwan Hassan et al. eds., 2013).

242 8 C.F.R. § 242.2(a)(5) (1995).

243 See infra § 104.04 (discussing the concept of custody with regard to habeas corpus actions).

244 Campos v. INS, 62 F.3d 311, 314 (9th Cir. 1995) (stating that incarcerated noncitizens have no right to compel expeditious scheduling of 
deportation proceedings); Silveyra v. Moschorak, 989 F.2d 1012, 1014–15 (9th Cir. 1993) (per curiam) (right of action not conferred by 
statutory provisions for mandamus or by Administrative Procedure Act; distinguishes Soler v. Scott, cited infra); United States v. Gonzalez-
Mendoza, 985 F.2d 1014 (9th Cir. 1993) (immigration detainer is not subject to Interstate Agreement on Detainers, which requires 
expeditious trial in criminal prosecutions); Giddings v. Chandler, 979 F.2d 1104, 1108 (5th Cir. 1992) (mandamus statute and APA do not 
support right of action to compel institution of deportation proceeding; the court noted that Soler, cited infra, had become moot while 
Supreme Court review was pending); Santana v. Chandler, 961 F.2d 514, 516 (5th Cir. 1992); Aguirre v. Meese, 930 F.2d 1292 (7th Cir. 
1991); Prieto v. Gluch, 913 F.2d 1159 (6th Cir. 1990) (INA § 242(i) did not provide noncitizen with a private cause of action); Gonzalez v. 
United States INS, 867 F.2d 1108 (8th Cir. 1989) (noncitizen held not to have a private cause of action to compel expedited deportation 
proceedings under INA § 242(i); “Implying a private right on the basis of congressional silence is … hazardous … at best” (citation 
omitted)); Campillo v. Sullivan, 853 F.2d 593 (8th Cir. 1988) (while finding the issue of the existence of a private right of action to be “out of 
place in this case,” the court noted that an examination of the statute and its legislative history reveals “that it was intended more as a 
directive to the INS rather than as a vehicle for incarcerated noncitizens to demand immediate deportation hearings”); Lartey v. U.S. Dep’t of 
Justice, 790 F. Supp. 130 (W.D. La. 1992). But see Soler v. Scott, 942 F.2d 597 (9th Cir. 1991) (upholding a prisoner’s right of action to 
compel expeditious scheduling of deportation hearing), vacated and remanded with directions to dismiss on other ground sub nom. Sivley v. 
Soler, 506 U.S. 969 (1992); Abreu v. United States, 796 F. Supp. 50 (D.R.I.1992) (issuing writ of mandamus ordering the INS to conduct 
deportation hearings as soon as possible for incarcerated noncitizens and not wait for their release). See generally John Kim, Requiring the 
INS to Do Its Job: Expeditious Deportation Proceedings and INA § 242(i), 70 Interpreter Releases 1225 (Sept. 20, 1993).

Case 1:18-cv-00068   Document 204-5   Filed in TXSD on 07/21/18   Page 39 of 193



Page 38 of 52

6 Immigration Law and Procedure § 72.03

violations of other laws in certain situations.251 However, the authority to make civil arrests in 
deportation proceedings does not enlarge the authority of officers in relation to criminal charges. If 
the defendant is to be charged with a crime he or she must be brought promptly before a 
committing magistrate, and the defendant’s confession cannot be used in a criminal trial unless 
this is done.252

[d] Arrest Without Warrant

The INA favors the use of an arrest warrant, even for civil arrests.253 Thus, an immigration officer 
must obtain a warrant before making an arrest unless an exception to the warrant requirement 
applies.254

Designated immigration officers255 are empowered to make administrative arrests without a 
warrant in two situations:256 (1) when a noncitizen in the officer’s presence or view is entering or 
attempting to enter the United States illegally;257 and (2) when the officer has “reason to believe” 
that a noncitizen is in the United States in violation of law and is likely to escape before a warrant 
can be obtained for his or her arrest.258 In the absence of such a reasonable apprehension, arrest 
without a warrant may be unjustified.259 However, the officer’s on-the-spot determination 
generally will not be upset if there is any reasonable basis for it.260 The Service instructed that 
arrests of suspected noncitizens at schools and places of worship and during funerals and other 
religious ceremonies must be approved in advance.261

Designated immigration officers262 also have the power to arrest any person without a warrant for 
felony violations of the immigration laws if the officer has reason to believe that the particular 

245 Mohammed v. Sullivan, 866 F.2d 258, 260 (8th Cir. 1989).

246 18 U.S.C. §§ 3141(b), 3142(a), (d).

247 See INA § 287(a)(2), (4), 8 U.S.C. § 1357(a)(2), (4) (if authorized by regulations). The power of immigration officers to make arrests was 
upheld. Abel v. United States, 362 U.S. 217 (1960); United States v. Alvarado, 321 F.2d 336 (2d Cir. 1963).

248 See Hernandez-Avila v. Boyd, 294 F.2d 373 (9th Cir. 1961); Application of Marks, 198 F. Supp. 40 (S.D.N.Y. 1961); cf. Guzman-Flores v. 
INS, 496 F.2d 1245 (7th Cir. 1974) (court found it unnecessary to consider validity of arrest by state officers). In 2009, the Director of ICE 
issued a memorandum directing ICE officers, agents, attorneys, and state and local officers with immigration authority to handle claims of 
U.S. citizenship “with the utmost care and highest priority.” The memorandum also directs that individuals with credible claims to U.S. 
citizenship should not be arrested, and if arrested, should be released. John Morton, Director, U.S. Immigration and Customs Enforcement, 
Policy No. 16001.1, FEA No. 045-01, Superseding Guidance on Reporting and Investigating Claims to United States Citizenship (Nov. 19, 
2009), http://www.ice.gov/doclib/foia/prosecutorial-discretion/reporting-investigating-us-citizen-claims.pdf, reprinted at 15 Bender’s 
Immigr. Bull. 438, 464 (App. K) (Mar. 15, 2010).

249 Martinez-Angosto v. Mason, 344 F.2d 673 (2d Cir. 1965).

250 INA § 287(a)(4), 8 U.S.C. § 1357(a)(4); 8 C.F.R. § 287.5(c)(2), (5).

251 INA § 287(a)(5), 8 U.S.C. § 1357(a)(5); 8 C.F.R. § 287.5(c)(3), (4).

252 United States v. Valente, 155 F. Supp. 577 (D. Mass. 1957); see Culombe v. Connecticut, 367 U.S. 568 (1961); Mallory v. United States, 
354 U.S. 449 (1957); McNabb v. United States, 318 U.S. 332 (1943); cf. United States v. Guana-Sanchez, 484 F.2d 590 (7th Cir. 1973); Seals 
v. United States, 325 F.2d 1006 (D.C. Cir. 1963) (request to accompany investigating officers was deemed under the particular circumstances 
of the case equivalent to a formal arrest for this purpose), cert. denied, 376 U.S. 964 (1964).
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person is guilty of the felony and is likely to escape before a warrant is obtained.263 The INA 
further authorizes designated immigration officers264 to make warrantless arrests for any federal 
offense committed in their presence, or any federal felony, if the officer has reasonable grounds to 
believe that the person to be arrested has committed or is committing such a felony.265 At the time 
of the arrest for any offenses against the United States, the officer must be performing enforcement 
duties, and it must be likely that the person to be arrested could escape before a warrant could be 
obtained.266

Whenever a warrantless arrest is made, the immigration officer must identify himself or herself as 
an immigration officer authorized to make such arrests and state that the person is under arrest and 
the reason for the arrest.267 The arresting officer in such situations must bring the noncitizen 
without unnecessary delay before another officer for examination, unless such other officer is not 
readily available.268 If the examining officer is satisfied that a prima facie case of deportability is 
shown, an OSC is issued and the arrested person is held for hearing by an immigration judge.269 If 
continued detention is deemed desirable a warrant of arrest is issued, as described in paragraph [e], 
below.

After the examining officer has determined that formal exclusion or deportation proceedings will 
be brought, the respondent is advised of the reason for the arrest and of the right to retain counsel. 
The person is told of the free legal services programs available in the district where the hearing 
will be held, and furnished with a list of such programs. The person is also advised that any 
statement he or she makes can be used against him or her in a subsequent proceeding and that a 
decision regarding custody or bail will be made within forty-eight hours. Within that period the 
case is also referred to the appropriate ICE office, unless voluntary departure has been granted, to 
determine whether deportation proceedings will be commenced.270

253 INA § 287(a), 8 U.S.C. § 1357(a); 8 C.F.R. § 287.8(c)(2)(ii) (“A warrant of arrest shall be obtained whenever possible prior to the arrest”).

254 See Immigration and Naturalization Service, U.S. Dep’t of Justice, Manual No. M-69, The Law of Arrest, Search, and Seizure for 
Immigration Officers, at II-4 (1993), reprinted infra in Volume 14 and available at www.lexis.com > Immigration > Find Administrative 
Materials > Immigration Law & Procedure-Agency Manuals.

255 See 8 C.F.R. §§ 287.5(c)(1), 287.8(c)(1).

256 INA § 287(a)(2), 8 U.S.C. § 1357(a)(2); 8 C.F.R. § 287.5(c)(1).

257 See La Franca v. INS, 413 F.2d 686 (2d Cir. 1969) (two prior deportations); Yam Sang Kwai v. INS, 411 F.2d 683 (D.C. Cir.) (prior 
deportation), cert. denied, 396 U.S. 877 (1969); Matter of Chen, 12 I. & N. Dec. 603 (BIA 1968).

258 United States v. Quintana, 623 F.3d 1237, 1241 (8th Cir. 2010) (reason to believe an individual is a noncitizen likely to escape can arise 
when preliminary record checks of name, entry, and immigration status do not confirm the noncitizen’s claims of legal entry); Contreras v. 
United States, 672 F.2d 307, 309 (2d Cir. 1982) (admission of unlawful entry furnished sufficient basis for reasonable belief of likelihood of 
escape; in case of second noncitizen, admission of foreign origin, absence of claim of lawful status, and attempt to escape custody satisfied 
“likely to escape” criterion); Tejeda-Mata v. INS, 626 F.2d 721, 725 (9th Cir. 1980) (equating “reason to believe” language with probable 
cause); United States v. Reyes-Oropesa, 596 F.2d 399 (9th Cir. 1979) (proper interrogation based on informant’s tip of illegal noncitizen’s 
identity, description, and place of employment, coupled with discovery of altered green card, furnished probable cause for arrest); United 
States v. Cantu, 519 F.2d 494 (7th Cir. 1975) (criminal case; “reason to believe” equivalent to probable cause; finds probable cause of 
violation and of likelihood of escape); United States v. Meza-Campos, 500 F.2d 33 (9th Cir. 1974) (statutory provision unique, noncitizen’s 
manner justified officer’s “reason to believe he was likely to escape”); Matter of King and Yang, 16 I. & N. Dec. 502 (BIA 1978) (restaurant 
employees stated upon interrogation that identity documents were at home; proper to arrest them because of fear they might escape and for 
further investigation of their immigration status). See INS, The Law of Arrest, Search, and Seizure for Immigration Officers, supra note 254, 
at II-4 (1993) (“The words ‘reason to believe’ in this statute have been interpreted to mean ‘probable cause’ ”).
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Any person arrested and charged with a criminal violation of federal law must be advised of his or 
her rights, and this advisement must be documented on appropriate forms and made part of the 
arrest record.271 Such persons must be brought without unnecessary delay before a U.S. magistrate, 
U.S. district judge, or other judicial officer empowered to commit persons charged with such 
crimes.272

As soon as practicable after the apprehension, the arresting officer prepares Form I-213, which sets 
forth information regarding the arrested person, the particulars regarding the arrest, and the 
elements alleged to establish the person’s deportability.273 A failure to accord the foregoing 
procedural right may incur liability for damage suits against the Service and the officers involved 
in the violations.274

[e] Warrant of Arrest

Absent any emergent circumstances described in paragraph [d], above, an arrest is effected under 
authority of a warrant of arrest.275 The INA specifically authorizes a warrant of arrest.276 It is 
issued only by certain immigration officers.277 Moreover, only designated officers may serve the 
warrant of arrest.278 The warrant of arrest can be issued with the OSC or at any time thereafter, up 
to the time that the warrant of deportation is issued.279

259 United States v. Chavez, 705 F.3d 381, 384–85 (8th Cir. 2013) (a reasonable suspicion of an immigration offense is not sufficient to make 
a warrantless arrest); United States v. Perez-Castro, 606 F.2d 251 (9th Cir. 1974); Roa-Rodriquez v. United States, 410 F.2d 1206, 1209 
(10th Cir. 1969) (no violation of nonimmigrant status had yet occurred; “Probable cause is something more than mere suspicion”); Martinez-
Angosto v. Mason, 344 F.2d 673 (2d Cir. 1965) (no authority to arrest deserter from Spanish naval vessel to turn him over to U.S. naval 
authorities).

260 United States v. Salinas-Calderon, 728 F.2d 1298, 1301–02 (10th Cir. 1984); Contreras v. United States, 672 F.2d 307, 308 (2d. Cir. 
1982); Marquez v. Kiley, 436 F. Supp. 100, 108 (S.D.N.Y. 1977).

261 Memorandum from James A. Puleo, Acting Associate Comm’r for Operations, File No. HQ 807-P (May 17, 1993), reprinted at 70 
Interpreter Releases 885 (July 2, 1993); see also David V. Aguilar, Deputy Commissioner, U.S. Customs and Border Protection, U.S. 
Customs and Border Protection Enforcement Actions at or Near Certain Community Locations (Jan. 18, 2013), reprinted at 18 Bender’s 
Immigr. Bull. 288, 292 (App. B) (Mar, 15, 2013); John Morton, Director, ICE, Policy No. 10029.2, FEA No. 306-112-002b, Enforcement 
Actions at or Focused on Sensitive Locations (Oct. 24, 2011), reprinted at 17 Bender’s Immigr. Bull. 1834, 1871 (App. C) (Nov. 15, 2012); 
Julie L. Myers, Assistant Secretary, ICE, Field Guidance on Enforcement Actions or Investigative Activities At or Near Sensitive Community 
Locations (July 3, 2008), reprinted at 15 Bender’s Immigr. Bull. 1616, 1637 (App. E) (Nov. 15, 2010).

262 8 C.F.R. § 287.5(c)(2)(ii).

263 INA § 287(a)(4), 8 U.S.C. § 1357(a)(4); 8 C.F.R. § 287.5(c)(2). See INS, The Law of Arrest, Search, and Seizure for Immigration Officers, 
supra note 254, at II-5 to 6 (1993) (providing a non-exclusive listing of such felonies under the immigration laws).

264 8 C.F.R. § 287.5(c)(3)(ii), (4)(iii). Immigration officers authorized to arrest without warrant for federal felonies must be certified as 
successfully completing a training course covering such arrests and INS enforcement standards. 8 C.F.R. § 287.5(c)(4)(1)(D).

265 INA § 287(a)(5), 8 U.S.C. § 1357(a)(5); see 8 C.F.R. § 287.5(c)(3), (4).

266 INA § 287(a)(5), 8 U.S.C. § 1357(a)(5); Murillo v. Musegades, 809 F. Supp. 487, 500 (W.D. Tex. 1992); 8 C.F.R. § 287.5(c)(3), (4).

267 8 C.F.R. § 287.8(c)(2)(iii). In addition to being designated to make the particular type of arrest under INS regulations, such officers must 
have completed basic immigration law enforcement training. 8 C.F.R. § 287.5(c)(1)(ii), (2)(ii), (3)(ii), (4)(iii); see 8 C.F.R. § 287.1(g).
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In practice, the warrant of arrest often is issued after the noncitizen is arrested without a warrant, 
and is usually prepared and served with the OSC. Upon service of the warrant of arrest, the 
contents of the OSC and the reasons for the arrest are explained to the respondent. The respondent 
is advised of the right to retain counsel in deportation proceedings and that any statement the 
respondent makes may be used against him or her. The respondent is informed of the 
determination concerning custody and of the right to appeal from such determination. The 
respondent is also given a list of organizations that may provide free legal services, and is told 
whether he or she will be released from custody and the amount and conditions of any required 
bond for such release.280

If the respondent is confined to a penal or mental institution or hospital, a copy of the warrant of 
arrest is served upon him and upon the head of the hospital or institution. However, if the 
respondent is not competent to understand the nature of the proceedings the warrant of arrest is 
served only on the head of the hospital or institution.281 A noncitizen confined to a hospital or 
institution is not taken into physical custody by the Service until it is ready to deport the 
noncitizen.282 If the respondent is mentally incompetent, or is a child under fourteen, a copy of the 
warrant of arrest is served on the person’s guardian, near relative, or friend, whenever possible.283

[f] Detention or Release During Pendency of Proceeding

[i] In General

268 INA § 287(a)(2), 8 U.S.C. § 1357(a)(2); Hung v. United States, 617 F.2d 201, 202 (10th Cir. 1980) (guiding principle “basically the same 
as a criminal proceeding before a magistrate on probable cause”); 8 C.F.R. §§ 287.3, 287.8(c)(2)(iv); see United States v. Tejada, 255 F.3d 1, 
3 (1st Cir. 2001) (no requirement that noncitizen arrested for deportation proceeding be brought before magistrate); Navia-Duran v. INS, 568 
F.2d 803, 809 (1st Cir. 1977) (rejects contention that this requirement applies only when criminal charges lodged; suggests that failure to 
follow regulation may taint subsequent proceedings); Cheung v. INS, 418 F.2d 460 (D.C. Cir. 1969) (suggests that function of second officer 
is for arraignment or detention rather than conducting hearing); United States v. Alvarado, 321 F.2d 336 (2d Cir. 1963) (under circumstances, 
delay in bringing noncitizen before second officer was not unreasonable).

269 8 C.F.R. § 287.3.

270 Id.

271 8 C.F.R. § 287.8(c)(2)(vi); see 59 Fed. Reg. 42,206, 42,409 (Aug. 17, 1994) (supplementary information) (noting that “[t]he law, including 
constitutional standards, determines when advice of rights must be provided”). For a discussion of Miranda warnings generally, see supra 
§ 72.02[2][f].

272 8 C.F.R. § 287.8(c)(2)(vi).

273 Form I-213, available at http://nj.fd.org/PDF/forms/IV-25%20INS%20Form%20I-213.pdf.

274 See Papa v. United States, 281 F.3d 1004 (9th Cir. 2002) (stating that noncitizen can bring an action for alleged due process violations 
during an immigration detention).

275 The warrant of arrest should be distinguished from the warrant of deportation, which issues after a final order of deportation is entered. See 
infra § 72.08[1][a].

276 INA § 242(a), 8 U.S.C. § 1252(a) (1996).

277 8 C.F.R. § 242.2(c)(1) (1995):
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In the ordinary case, an arrested noncitizen is released immediately upon furnishing a bond in a 
fixed amount. However, such release does not follow as a matter of course. The statute gives 
the government discretion, pending final determination of deportability, to:284

• continue to hold the noncitizen in custody;

• release the noncitizen under bond of at least $500 with security and conditions approved 
by the Attorney General; or

• to release the noncitizen on conditional parole.

The INA specifically permits a revocation of the bond or parole, when appropriate, and 
a return to custody under the original warrant.285

Every detained noncitizen is notified that he or she may communicate with his or her country’s 
consular or diplomatic officers in the United States.286 Even when no such request is made and 
even when the noncitizen asks that there be no communication, existing treaties with many 
countries require that their appropriate consular or diplomatic officers be immediately notified 
when their nationals are detained in exclusion or deportation proceedings.287 Failure to notify 
the noncitizen of the right to communicate can be fatal to an ensuing deportation order, but 
only on a showing that the failure affected the noncitizen’s ability to resist deportation.288

[ii] Custody Determination by District Director and Renewal Before Immigration Judge

(c) Warrant of arrest. (1) At the time of issuance of the Order to Show Cause, or at any time thereafter and up to the time the respondent 
becomes the subject of a duly issued warrant of deportation, the respondent may be arrested and taken into custody under the authority 
of a warrant of arrest, …, such warrant may be issued by no other than a:

(i) District director;

(ii) Acting district director;

(iii) Deputy district director;

(iv) Assistant district director for investigations;

(v) Deputy assistant district director for investigations;

(vi) Assistant district director for deportation;

(vii) Deputy assistant district director for deportation;

(viii) Assistant district director for examinations;

(ix) Deputy assistant district director for examinations;

(x) Assistant district director for anti-smuggling;

(xi) Officer in charge (except foreign);

(xii) Chief patrol agent;

(xiii) Deputy chief patrol agent;

(xiv) Associate chief patrol agent;

(xv) Assistant chief patrol agent;

(xvi) The Assistant Commissioner, Investigations;

(xvii) Director, Organized Crime Drug Enforcement Task Force (OCDETF);
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[A] In General

Generally speaking, a noncitizen (other than an aggravated felon) may be detained or 
required to post bond only if there is a finding that the noncitizen is a threat to the 
community or a poor bail risk.289 Among the factors that may be considered in determining 
the necessity for and the amount of bond are: stability of employment, length of residence, 
family ties, appearance at prior court or administrative proceedings, and previous criminal 
or immigration violations.290 Release on bond may be denied on the basis of undisclosed 
information provided that disclosure of the information would be prejudicial to the public 
interest, safety, or security.291

The determination of whether detention or release is indicated and of the conditions under 
which such release of an arrested respondent will be ordered may be made in the first 
instance by any immigration officer authorized to issue the warrant of arrest.292 The 
respondent receives written notice of such determination and is advised whether he or she 
may apply to an IJ for release or modification of the conditions of release or may appeal to 
the Board. The agency must advise the Immigration Court in writing of the taking of a 
respondent into custody, a release from custody, or a change in the custody location.293

Custody or bond determinations made by the agency may be reviewed by an IJ. 
Applications for such review may be made orally, in writing or, at the discretion of the IJ, 
by telephone. Such applications should be directed first to the immigration court having 
jurisdiction over the place of detention; second, to the immigration court having 
administrative control of the case; and third, to the office of the Chief IJ for the designation 
of an appropriate immigration court.294 There is no limit to the number of requests an IJ 

(xviii) Assistant Director, Organized Crime Drug Enforcement Task Force (OCDETF), (New York, NY; Houston, TX; Los Angeles, 
CA; and Miami, FL).

278 8 C.F.R. § 287.5(e)(2). Issuance and service of the warrant of arrest are “distinct processes.” 59 Fed. Reg. 42,406, 42,407 (Aug. 17, 1994) 
(supplementary information) (“Issuance of a warrant of arrest entails signature by an immigration officer, while service of the warrant entails 
a step-by-step process requiring training and proficiency in service of process procedures.”).

279 8 C.F.R. § 242.2(c)(1) (1995).

280 8 C.F.R. § 242.2(c)(2) (1995).

281 8 C.F.R. § 242.3(a) (1995).

282 8 C.F.R. § 242.3(b) (1995).

283 8 C.F.R. § 242.3(a) (1995).

284 INA § 242(a)(1), 8 U.S.C. § 1252(a)(1) (1996).

285 Id.

286 8 C.F.R. § 242.2(g) (1995); INS OI 242.6(e) (1996). Although this OI was rescinded in 1997, the policy appears to remain the same.

287 8 C.F.R. § 242.2(g) (1995).

288 See Waldron v. INS, 17 F.3d 511 (2d Cir. 1994) (noncitizen entitled to protection of regulation as “detained” though incarcerated by state 
for criminal conviction rather than INS; but no showing of prejudice); United States v. Rangel-Gonzales, 617 F.2d 529, 530 (9th Cir. 1980) 
(explaining two-step test introduced in Calderon-Medina, infra, to determine whether violation of a regulation invalidates a deportation); 
United States v. Calderon-Medina, 591 F.2d 529, 532 (9th Cir. 1979) (in prosecution for entry after deportation, remanded for evidence on 
whether failure to advise was prejudicial to noncitizen in deportation hearing); see also Tejeda-Mata v. INS, 626 F.2d 721 (9th Cir. 1980) 
(citing Calderon-Medina, court nevertheless sustained deportation order, as noncitizen failed to raise issue earlier); United States v. Bejar-
Matrecios, 618 F.2d 81, 82 (9th Cir. 1980) (error to disallow cross-examination on compliance with this regulation); United States v. 
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may consider regarding a noncitizen’s custody status (so long as there is no final order of 
deportation and the noncitizen has not been released for more than seven days).295 
However, after an initial bond redetermination, subsequent requests must be made in 
writing and show that the noncitizen’s circumstances have materially changed since the 
initial decision.296

The bond redetermination hearing is prompt and informal. It is often conducted by 
telephone when an IJ is not immediately available, and no formal record is made. For these 
reasons regulations require the IJ to consider such applications separate and apart from the 
deportation hearing.297 The IJ may consider any available information in making the 
custody determination.298 Counsel for the detainee should thus attempt to submit any 
documentary evidence into the record at the initial bond hearing to create a record for 
further administrative or judicial appeal. The IJ cannot redetermine custody status sua 
sponte, but is authorized by the regulations to rule on custody status only upon an 
application from the respondent.299

In connection with an application to redetermine the district director’s custody 
determination, the IJ advises the applicant of the right to be represented by counsel (at no 
expense to the government) and of the availability of free legal services programs in the 
district where the application is heard, and ascertains whether the applicant has received a 
list of such programs and a copy of Form I-618 (Written Notice of Appeal Rights).300 The 
IJ notifies the respondent and the agency orally or in writing of the reasons for the 
decision.

Hernandez-Rojas, 617 F.2d 533, 535 (9th Cir. 1980) (citing Calderon-Medina, court sustained conviction, as trial judge found no prejudice). 
The Board’s position as described in Waldron is that absent a showing of prejudice, violation of the regulation is immaterial.

289 Reno v. Flores, 507 U.S. 292, 295 (1993) (quoting Matter of Patel, 15 I. & N. Dec. 666 (BIA 1976)); Matter of Vea, 18 I. & N. Dec. 171 
(BIA 1981) (respondent in process of applying for immigrant visa, and no suggestion of inadmissibility in the record; imposition of bond 
unjustified since it was unlikely that respondent would jeopardize visa application by absconding); Matter of Shaw, 17 I. & N. Dec. 177 (BIA 
1979); Matter of Spiliopoulos, 16 I. & N. Dec. 561 (BIA 1978); Matter of Patel, 15 I. & N. Dec. 666 (BIA 1976) (employed and living with 
family, no arrests, even minimal bond unjustified). In determining whether a noncitizen should not be released on bond pending removal 
proceedings, an IJ should consider both direct and circumstantial evidence of dangerousness. Matter of Fatahi, 26 I. & N. Dec. 791 (BIA 
2016). For discussion of release of noncitizens convicted of an aggravated felony, see infra § 72.03[4][f][v].

290 O’Rourke v. Warden, 539 F. Supp. 1131, 1136 (S.D.N.Y. 1982) (providing list of factors to consider when setting bail in a deportation 
case); see Matter of Andrade, 19 I. & N. Dec. 488 (BIA 1987) (despite long residence and close family ties in United States, and early release 
from prison and grant of parole, BIA reversed IJ’s release on own recognizance, and fixed bail at $10,000; noting, in addition to factors 
mentioned in text, noncitizen’s long and continuing criminal record, and suggesting that the unlikelihood of continuing discretionary relief 
could be a negative factor, since the prospect of favorable discretion could influence a respondent’s decision to appear for hearings); Matter 
of Shaw, 17 I. & N. Dec. 177 (BIA 1979) (pending serious criminal charges, manner of entry unknown, no evidence of community ties, 
$5,000 bond upheld); see also Kahn & Larsen, Bonds, Custody, and Judicial Review, in 2 American Immigration Lawyers Association, 1994-
95 Immigration and Nationality Law Handbook 533, 537 (R. Patrick Murphy ed., 1994) (discussing other positive and negative factors in 
setting bond).

291 Barbour v. District Director, 491 F.2d 573 (5th Cir.), cert. denied, 419 U.S. 873 (1974); see Matter of Bajwa-Singh, 2 Immigr. Rep. B1-
147 (BIA Apr. 25, 1985) (nonprecedent) (citing Barbour and noting that where the immigration agency relies on ex parte evidence, an 
affidavit from a responsible immigration officer is required declaring that the disclosure of the information would be prejudicial to the public 
interest, safety, or security and that the document cannot be “sanitized” by deleting identifying information; “[c]onsistent with safeguarding 
the material and its source, the alien should be provided as much information as possible with regard to the content of the document to enable 
him to offer opposing evidence”).

292 8 C.F.R. § 242.2(c)(2) (1996). Such officers are listed supra in § 72.03[4][e].
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Even if the deportation proceeding has been begun by the issuance and filing of an OSC, 
the IJ has no jurisdiction to make custody determinations until the noncitizen has been 
transferred to the custody of the agency.301 The lodging of a detainer with the criminal 
authorities does not give the IJ jurisdiction until the detainer is exercised and the agency 
actually takes the noncitizen into custody.302

If the respondent has been released from custody, any application by the respondent to the 
IJ for redetermination of the bail or other conditions imposed must be made within seven 
days. After this seven-day period, jurisdiction over such requests reverts to the district 
director.303 On the other hand, if the respondent remains in custody, he or she may apply to 
an IJ for a change in custody status at any time before the deportation order becomes 
administratively final.304 For requests for redetermination of the conditions of release, the 
term “custody” means “actual physical restraint or confinement within a given space.”305 
While such custody continues, the respondent may also request the IJ to modify the amount 
or terms of the bond, in effect seeking to reconsider an IJ’s prior decision, without the need 
to make a formal motion to reopen and without a fee for such a request.306 The IJ will not 
redetermine the bond conditions after there has been a breach.307 However, only the district 
director can determine whether a breach of the bond has occurred.308

293 8 C.F.R. § 1003.19(g); 8 C.F.R. §§ 3.19, 242.2(i) (1996).

294 8 C.F.R. § 1003.19(c); see Gilboy, Setting Bail in Deportation Cases: The Role of the Immigration Judge, 24 San Diego L. Rev. 347 
(1987).

295 See 8 C.F.R. § 242.2(d) (1995); Matter of Uluocha, 20 I. & N. Dec. 133 (BIA 1989).

296 8 C.F.R. § 1003.19(e).

297 8 C.F.R. § 1003.19(d); see Matter of P-C-M-, 20 I. & N. Dec. 432 (BIA 1991) (emphasizing the need to avoid intermingling the custody 
determinations and the hearing on the merits); Matter of Chirinos, 16 I. & N. Dec. 276 (BIA 1977).

298 8 C.F.R. § 1003.19(d).

299 Matter of P-C-M-, 20 I. & N. Dec. 432 (BIA 1991).

300 8 C.F.R. § 242.2(d) (1995).

301 Matter of Sanchez, 20 I. & N. Dec. 223 (BIA 1990).

302 Id.; see also supra §§ 72.02[2][b], 72.03[4][b][ii].

303 Matter of Sio, 18 I. & N. Dec. 176 (BIA 1981) (appeal dismissed as untimely); cf. Matter of Vea, 18 I. & N. Dec. 171 (BIA 1981) (appeal 
made late, but Board accepted review by certification); 8 C.F.R. § 242.2(d) (1995).

304 See Matter of Uluocha, 20 I. & N. Dec. 133 (BIA 1989).

305 See Matter of Aguilar-Aquino, 24 I. & N. Dec. 747 (BIA 2009) (finding that a noncitizen released from DHS detention with conditions 
requiring an electronic monitoring device and home confinement was “released from custody,” since such conditions were “terms of release” 
and not “official detention”).

306 Id. Although such action is unusual, the IJ may increase the amount of bond fixed by the immigration agency. Matter of Spiliopoulos, 16 I. 
& N. Dec. 561 (BIA 1978).
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[B] Conditions on Appearance Bond

When release on bail is authorized, the bond, frequently called a delivery or appearance 
bond, is furnished to the noncitizen. Among the conditions for release on bond or parole 
are that the noncitizen will appear for hearing and for deportation, if ordered, and for 
further detention, if required. Release from custody of an arrested noncitizen may be 
revoked at any time, and any outstanding, unbreached bond canceled, in the discretion of 
the district director, acting district director, deputy district director, assistant district 
director for investigations, or officer in charge at designated major suboffices. In the event 
of such revocation the respondent has the right to seek further consideration and review, in 
the manner described in the next paragraphs.309

For a number of years the Service sought to impose a condition in appearance bonds 
prohibiting the noncitizen from accepting unauthorized employment. The Attorney General 
endorsed the propriety of such a condition, provided it was specifically authorized by 
regulation.310 Regulations adopted in 1974 authorized, and as amended in 1983 required, 
the inclusion of a condition barring employment in all appearance bonds for release in 
deportation or exclusion proceedings.311 Litigation stayed the validity of this regulation for 
several years. However, in 1991 the Supreme Court upheld the regulation.312

Interim release on bond or parole was refused in relatively few cases, except for aggravated 
felons. The bond refusals for non-aggravated felons have usually occurred only in cases in 
which it may reasonably be suspected that the noncitizen will flee.313 The power to fix 
administrative bail or, in appropriate cases, to deny bail is not altered by the fact that the 
respondent claims to be a U.S. citizen.314

A person in deportation proceedings may also be prosecuted or have been convicted for a 
crime. The grant of bail or parole in the criminal case does not deprive the Attorney 
General of discretion in resolving the noncitizen’s custody, including the possible denial of 
bail, in the deportation proceedings.315 However, in exercising such discretion the Attorney 
General will take into account the disposition in the criminal proceeding. When a 

307 Matter of Reczynski, 15 I. & N. Dec. 598 (BIA 1976).

308 Id.

309 8 C.F.R. § 242.2(e) (1995).

310 Matter of Toscano-Rivas, 14 I. & N. Dec. 523 (Att’y Gen. 1974).

311 8 C.F.R. § 103.6(a)(2).

312 INS v. National Center for Immigrants’ Rights, 502 U.S. 183 (1991).

313 See Hernandez-Avila v. Boyd, 294 F.2d 373 (9th Cir. 1961) (previous history of absconding from criminal prosecution; $25,000 bail 
upheld); Application of Marks, 198 F. Supp. 40 (S.D.N.Y. 1961) (previous history of absconding from criminal prosecution); Matter of Moise, 
12 I. & N. Dec. 102 (BIA 1967) (recently admitted as TWOV transit, clear intention to violate status and to remain indefinitely); Matter of S-
Y-L-, 9 I. & N. Dec. 575 (BIA 1962) (recently arrived crewmen, no family ties or fixed place of abode in United States).

314 Hernandez-Avila v. Boyd, 294 F.2d 373 (9th Cir. 1961) ($25,000 bail upheld); Application of Marks, 198 F. Supp. 40 (S.D.N.Y. 1961) 
(denial of bail upheld).

315 Application of Bruno, 224 F. Supp. 152 (D.P.R. 1963) (exclusion case); In re Application of Molina, 167 F. Supp. 655 (S.D.N.Y. 1958).
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noncitizen granted bail in criminal proceedings is detained by the immigration agency, the 
court may require the noncitizen’s production in the criminal proceeding. The noncitizen 
cannot be removed from the court’s jurisdiction, without its permission, while the criminal 
case is pending.316 Moreover, in exercising discretion, the Attorney General must take into 
account the custody directives of the criminal court and must avoid fixing additional bail 
that is unnecessary or excessive to ensure the noncitizen’s availability for deportation.317

Dangerous noncitizens, however, may be detained without bond, and the IJ should set bond 
only after first determining that the noncitizen does not present a danger to the 
community.318 For aggravated felons, there is a rebuttable presumption of such a danger.319 
The noncitizen bears the burden of establishing that his or her release would not pose a 
danger to persons or property.320

[iii] Appeal to BIA

The respondent and the agency may challenge an IJ’s bond decision by appeal to the Board of 
Immigration Appeals. The notice of appeal must be filed within ten days after the bond 
determination, or thirteen days if the decision was by mail.321 If the IJ no longer has 
jurisdiction because the deportation order has become administratively final, or because the 
seven-day period for recourse to the IJ has expired, the district director has jurisdiction to make 
determinations regarding the respondent’s custody, and the respondent can challenge that 
custody determination by direct appeal to the Board.322

Because no record may have been made at the hearing before the IJ, the bail record forwarded 
to the Board on such appeal, in addition to the IJ’s memorandum, may contain any information 
that will be helpful to the Board.323 The IJ’s memorandum should be issued 
contemporaneously with the order fixing the amount of the bond.324 There is no fee for taking 
an appeal to the Board from an IJ’s or a district director’s custody decision.325

316 Application of Bruno, 224 F. Supp. 152 (D.P.R. 1963).

317 Application of Maringolo, 303 F. Supp. 1389 (S.D.N.Y. 1969) (additional administrative bail found unnecessary, court bail extended to 
ensure appearance in deportation proceeding); Matter of San Martin, 15 I. & N. Dec. 167 (BIA 1974) (additional immigration bail necessary 
in light of previous bail forfeiture in criminal proceedings, immigration violations, and lack of family ties in United States; criteria of Bail 
Reform Act, 18 U.S.C. § 3146, taken into account).

318 Matter of Urena, 25 I. & N. Dec. 140, 141 (BIA 2009); Matter of Guerra, 24 I. & N. Dec. 37, 38 (BIA 2006).

319 Matter of Drysdale, 20 I. & N. Dec. 815, 816–17 (BIA 1994).

320 Matter of Adeniji, 22 I. & N. Dec. 1102, 1113 (BIA 1999).

321 8 C.F.R. § 3.38(b).

322 Matter of Chew, 18 I. & N. Dec. 262 (BIA 1982) (modifying dictum in Matter of Vea, 18 I & N. Dec. 171 (BIA 1981)); 8 C.F.R. 
§ 242.2(d) (1995).

323 Matter of Chirinos, 16 I. & N. Dec. 276 (BIA 1977).

324 Matter of Spiliopoulos, 16 I. & N. Dec. 561 (BIA 1978).

325 8 C.F.R. § 103.7.
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Filing such an appeal does not operate to delay compliance with the custody directive from 
which the appeal is taken. Nor does taking an appeal stay deportation proceedings or halt 
actual deportation.326 Moreover, the foregoing provisions regarding notice and appeal do not 
apply where the agency notifies the noncitizen that it is ready to execute the order of 
deportation and takes him or her into custody for that purpose.327 However, appeal to the 
Board challenging the district director’s determinations regarding custody is not precluded 
when deportation is stayed during the pendency of proceedings for judicial review brought 
after the noncitizen is taken into custody for the purpose of executing the deportation order.328 
Under regulations, the IJ has no authority to review the district director’s custody 
determinations after the deportation order becomes administratively final. Only the Board can 
review such determinations.329

The Board’s decision is issued in writing, usually in the form of an opinion. The Board can 
deny release on bond on the basis of undisclosed information, provided disclosure of the 
information would be prejudicial to the public interest, safety, or security.330

[iv] Judicial Review

An individual arrested will usually be granted release on bail, except for noncitizens convicted 
of aggravated felonies.331 If bail is refused or is believed to be excessive, the arrestee can 
obtain judicial aid through habeas corpus, after exhausting administrative remedies, in 
challenging arbitrary refusals of such release.332 However, a court “will generally review a 
custody determination only for abuse of discretion or for [absence of] facially legitimate 
reasons for the decision.”333 However, where the INS had not yet begun proceedings to 
determine deportability but had merely lodged a detainer while the prisoner was held by 
criminal authorities,334 courts refused to grant habeas jurisdiction.335

326 8 C.F.R. § 242.2(d) (1995).

327 Matter of Tsoi, 14 I. & N. Dec. 205 (BIA 1972); Matter of Guerra, 13 I. & N. Dec. 40 (BIA 1968).

328 Matter of Au, 13 I. & N. Dec. 133 (BIA 1968).

329 8 C.F.R. § 242.2(d) (1995).

330 Barbour v. District Director, 491 F.2d 573 (5th Cir. 1974); see Matter of Bajwa-Singh, 2 Immigr. Rep. B1-147 (BIA Apr. 25, 1985) 
(citing Barbour and noting that where the INS relies on ex parte evidence, an affidavit from a responsible immigration officer is required 
declaring that the disclosure of the information would be prejudicial to the public interest, safety, or security and that the document cannot be 
“sanitized” by deleting identifying information; “[c]onsistent with safeguarding the material and its source, the alien should be provided as 
much information as possible with regard to the content of the document to enable him to offer opposing evidence”).

331 See infra § 72.03[4][f][v].

332 INA § 242(a)(1), 8 U.S.C. § 1252(a)(1); see infra § 104.04.

333 Robert E. Kahn & Jeffery Larsen, Bonds, Custody, and Judicial Review, 2 American Immigration Lawyers Association, 1994-95 
Immigration and Nationality Law Handbook 533, 548 (R. Patrick Murphy ed., 1994).

334 See supra § 72.03[4][b].

335 See Roldan v. Racette, 984 F.2d 85 (2d Cir. 1993); Orozco v. United States INS, 911 F.2d 539 (11th Cir. 1990); Campillo v. Sullivan, 853 
F.2d 593 (8th Cir. 1988); cf. Guti v. INS, 908 F.2d 495 (9th Cir. 1990); Vargas v. Swan, 854 F.2d 1028 (7th Cir. 1988). See generally infra 
§ 104.04[4][b].
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An immigration officer who violates the constitutional rights of an arrestee may be sued civilly 
under Bivens v. Six Unknown Named Agents of the Federal Bureau of Narcotics.336 As the 
doctrine of sovereign immunity bars most suits against federal officers in their official 
capacities and the federal agency itself,337 plaintiffs bring such Bivens suits against federal 
officers in their individual capacities for actions taken in the scope of employment.338 
Recoverable damages include actual, compensatory, and punitive damages.339

An analogous form of relief under the Federal Torts Claims Act (FTCA)340 waives sovereign 
immunity for the torts of federal law enforcement officers acting within the scope of their 
employment. Under the FTCA, injured parties bring claims against the United States, and may 
recover damages for personal injury or property damage.341 Damages available in an FTCA 
action include actual and compensatory damages, but not punitive damages.342 A plaintiff who 
recovers against the government under the FTCA likely will be barred from recovering against 
federal officers under Bivens.343

An individual whose constitutional or federal rights have been violated by state or local actions 
may be able to bring an action under 42 U.S.C. § 1983.344 Plaintiffs in § 1983 actions can 
obtain damages and equitable relief. Punitive damages are available only against public 
officials acting in their individual, rather than official, capacities.345

An officer who willfully deprives a person of constitutional rights also may be subject to 
criminal penalties.346

[v] Restrictions on Release from Custody for a Noncitizen Convicted of an Aggravated 
Felony

336 403 U.S. 388 (1971); see infra §§ 104.11[9], 109.02[3].

337 See infra § 104.11[9].

338 See Lee Teran, Federal Damage Claims and Administrative Complaints to Remedy INS Misconduct, in 2 American Immigration Lawyers 
Association, 1995-96 Immigration & Nationality Law Handbook 391, 393 (R. Patrick Murphy ed., 1995); Chiao, supra note 212, at nn.353–
56 and related text.

339 See Chiao, supra note 212, at nn.357–59 and related text.

340 28 U.S.C. §§ 2671–80.

341 See Teran, supra note 338, at 397.

342 Id. at 398; see Chiao, supra note 212, at n.370 and related text; infra § 109.02[1].

343 Arevalo v. Woods, 811 F.2d 487, 490 (9th Cir. 1987).

344 See Chiao, supra note 212, at n.386 and related text.

345 Id. at nn. 402–06. See generally infra § 109.02[2], 109.03[2].

346 18 U.S.C. § 242; United States v. McDermott, 918 F.2d 319 (2d Cir. 1990) (New York City transit officers criminally liable after falsely 
arresting lawful permanent resident on subway without probable cause and in bad faith); Arizona v. Manypenny, 445 F. Supp. 1123 (D. Ariz. 
1977) (state prosecution against Border Patrol agent for assault with a deadly weapon).
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In general, noncitizens in deportation proceedings are not detained or required to post a bond 
unless the agency demonstrates that they are threats to the community or likely to abscond.347 
However, noncitizens convicted of an aggravated felony are subject to the more exacting rules 
discussed below.

A 1988 statute required the Attorney General to take into custody pending deportation 
proceedings any noncitizen convicted of an aggravated felony, after completion of his or her 
sentence. This legislation directed the Attorney General not to release such noncitizens from 
custody under any circumstances348 and to detain them, to the maximum extent possible, at 
facilities where other such noncitizens were detained.349 However, in selecting such facilities, 
the Attorney General was required to make reasonable efforts to ensure that the noncitizens’ 
access and right to counsel were not impaired.

The Immigration Act of 1990 amended the INA to provide that an aggravated felon shall be 
detained without bond upon release, regardless of whether such release is on parole, supervised 
release, or probation, and regardless of whether rearrest or further confinement for the offense 
is a possibility.350 In addition, the 1990 Act provided that lawful permanent residents convicted 
of aggravated felonies could be released on bond if the Attorney General determined that they 
were likely to appear for scheduled hearings and did not create a threat to the community.351

The provision regarding the release from custody of an noncitizen convicted of an aggravated 
felony was further amended by 1991 legislation, which allowed release of “lawfully admitted” 
aggravated felons who demonstrate to the satisfaction of the Attorney General that they are not 
a threat to the community and are likely to appear at future scheduled hearings.352

In the BIA’s view, former INA § 242, 8 U.S.C. § 1252, provided that lawfully admitted 
aggravated felons are subject to a rebuttable presumption against release and, to obtain release, 
have the burden of demonstrating that they are not a threat to the community and are unlikely 
to abscond.353 However, once such a noncitizen rebuts the presumption, the likelihood that he 

347 See supra § 72.03[4][f][i].

348 Anti-Drug Abuse Act of 1988, Pub. L. No. 100-690, § 7343(a), 102 Stat. 4181 (adding INA § 242(a)(2), 8 U.S.C. § 1252(a)(2)). The BIA 
has held that “completion of the alien’s sentence” (as provided in then-INA § 242(a)(2)) refers to the completion of the incarceration or 
confinement ordered by the court for the conviction. Matter of Eden, 20 I. & N. Dec. 209 (BIA 1990); see Paxton v. U.S. INS, 745 F. Supp. 
1261 (E.D. Mich. 1990) (court rejected noncitizen’s contention that INA § 242(a)(2) could not be applied to him until probationary period of 
sentence is completed; citing Matter of Eden, the court concluded that “sentence” refers to the period of actual confinement); Morrobel v. 
Thornburgh, 744 F. Supp. 725, 729 (E.D. Va. 1990) (the word “sentence,” while not defined in the Act, “is not limited to one clear meaning 
and … refers to the period of incarceration or confinement ordered by the court”).

349 INA § 242A(b), 8 U.S.C. § 1252a(b), as added by Anti-Drug Abuse Act of 1988, Pub. L. No. 100-690, § 7347, 102 Stat. 4181.

350 Immigration Act of 1990, Pub. L. No. 101-649, § 504, 104 Stat. 4978, 5049 (amending INA § 242(a)(2), 8 U.S.C. § 1252(a)(2)).

351 Id. (adding INA § 242(a)(2)(B), 8 U.S.C. § 1252(a)(2)(B)).

352 Miscellaneous and Technical Immigration and Naturalization Amendments of 1991 (MTINA), Pub. L. No. 102-232, § 306(a)(4), 105 Stat. 
1733; see 8 C.F.R. §§ 3.19(h), 242.2(h) (1995). The BIA has noted the 1991 statutory amendment’s substitution of “lawfully admitted alien” 
for “lawfully admitted for permanent residence,” and has ruled that the statute’s authorization for discretionary release from custody applies 
to aggravated felons who originally were lawfully admitted, even if such admission was not for permanent residence. Matter of Ellis, 20 I. & 
N. Dec. 641 (BIA 1992) (respondent found to be threat to community and bail risk, release denied).

353 See Matter of Ellis, 20 I. & N. Dec. 641 (BIA 1992) (modifying Matter of De La Cruz, 20 I. & N. Dec. 346 (BIA 1991)).
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or she will appear for future proceedings is relevant in setting the amount of bond.354 The 
restrictions on bond for aggravated felons are activated only if the noncitizen was convicted 
after the effective date of the legislation making the particular offense an aggravated felony.355 
Moreover, one court has held that the bond restrictions apply only if the noncitizen was 
charged as an aggravated felon in the OSC.356

Noncitizens convicted of drug-trafficking crimes that could render them deportable as 
aggravated felons challenged former INA § 242(a)(2) on the ground that since their convictions 
were under state law, they were not subject to the restrictions on aggravated felons.357 In 
rejecting these challenges, the BIA and courts held that Congress intended to include state 
convictions that could have been brought under federal law if federal authorities had 
prosecuted the crime charged.358 In addition, noncitizens confined after aggravated-felony 
convictions and then taken into custody at the completion of their sentences pursuant to former 
INA § 242(a)(2) have challenged their detentions on constitutional grounds. While some courts 
held that the statute is unconstitutional in that it violates due process and/or the Bail Clause of 
the Eighth Amendment,359 other courts upheld its constitutionality.360

354 See Matter of Drysdale, 20 I. & N. Dec. 815 (BIA 1994).

355 Matter of A-A-, 20 I. & N. Dec. 492 (BIA 1992).

356 See Probert v. INS, 954 F.2d 1253 (6th Cir. 1992). In a later case, the Sixth Circuit rejected a noncitizen’s reliance on Probert, stating that 
Probert should be read narrowly and noting that the parties in Probert acknowledged that the case had been mooted by a statutory 
amendment. Nakhleh v. INS, 38 F.3d 829 (6th Cir. 1994).

357 The Immigration Act of 1990, Pub. L. No. 101-649, § 501, 104 Stat. 4978, 5048, amended INA § 101(a)(43) in various respects, including 
providing that the term “aggravated felony” applies to the offenses listed in INA § 101(a)(43) “whether in violation of Federal or state law.” 
The statutory definition of aggravated felony is set forth supra in § 71.05[2][b].

358 Paxton v. U.S. INS, 745 F. Supp. 1261 (E.D. Mich. 1990) (holding that INA § 242(a)(2) “was intended to encompass all comparable 
criminal activity that would be prosecuted under state law”); Leader v. Blackman, 744 F. Supp. 500 (S.D.N.Y. 1990); see Kellman v. District 
Director, USINS, 750 F. Supp. 625, 626 (S.D.N.Y. 1990) (noncitizen who pleaded guilty in state court to attempted criminal sale of controlled 
substance and was sentenced to prison term of one to three years was an “aggravated felon” within the meaning of the INA; although 
noncitizen was not convicted of violating the Controlled Substance Act, his conduct was “punishable under” that statute, “and thus 
constituted a drug trafficking crime qualifying him as an aggravated felon under the INA”); Matter of L-G, 21 I. & N. Dec. 89 (BIA 1995); 
Matter of Davis, 20 I. & N. Dec. 536 (BIA 1992); Matter of Barrett, 20 I. & N. Dec. 171 (BIA 1992); see also supra § 71.05[2][d][iv][C][II] 
(“hypothetical federal felony” approach).

359 Kellman v. District Director, USINS, 750 F. Supp. 625 (S.D.N.Y. 1990) (INA § 242(a)(2) denial of bail to aggravated felon awaiting 
deportation held violative of noncitizen’s substantive and procedural due process rights); Probert v. United States INS, 750 F. Supp. 252 
(E.D. Mich. 1990) (noncitizen convicted of importation of drugs, sentenced to a term of three months, given three years’ supervised release 
and a judicial recommendation against deportation, held not subject to enforcement of mandatory-detention provision of INA § 242; the court 
held that INA § 242(a)(2) “violates substantive and procedural due process [and] is shocking to the conscience and interferes with the rights 
implicit in the concept of ordered liberty”), aff’d on other grounds, 954 F.2d 1253 (6th Cir. 1992); Paxton v. United States INS, 745 F. Supp. 
1261 (E.D. Mich. 1990) (statute held violative of: (1) substantive due process by failing to provide noncitizen a bail hearing; (2) procedural 
due process as a result of the blanket prohibition against bail for a noncitizen who has been convicted of an aggravated felony; and (3) the 
Eighth Amendment, since a mandatory denial of bail is authorized); Agunobi v. Thornburgh, 745 F. Supp. 533 (N.D. Ill. 1990) (statute 
section held violative of both the Fifth and Eighth Amendments); Leader v. Blackman, 744 F. Supp. 500 (S.D.N.Y. 1990) (statute section 
violative of substantive and procedural due process and the Eighth Amendment’s prohibition against excessive bail; however, no violation of 
equal protection, since Congress’s classification of drug trafficking as an aggravated felony “was a rational way of attempting to combat a 
serious and compelling national problem”).
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For a discussion of detention and release issues under current law, see chapter 108, below.

[vi] Detention and Release of Noncitizen Minors

The Service adopted special protective rules, applicable in both exclusion and deportation 
proceedings, for the release from custody of juveniles. These rules are discussed in § 61.05[5], 
above.

Immigration Law and Procedure
Copyright 2018, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

End of Document

360 See Le Dinh Tran v. Caplinger, 847 F. Supp. 469 (W.D. La. 1993) (no violation of due process, equal protection, or the Eighth 
Amendment); Davis v. Weiss, 749 F. Supp. 47 (D. Conn. 1990) (no due process violation; the “government’s interest in detaining these 
certain classes of aliens pending deportation is weighty. This provision is part of an Act which is clearly designed to supplement Congress’ 
comprehensive assault on drugs”); Morrobel v. Thornburgh, 744 F. Supp. 725 (E.D. Va. 1990) (no violation of substantive or procedural due 
process, and no violation of Eighth Amendment).
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Interpreter Releases
October 26, 1987

INS ANNOUNCES LIMITED POLICY ON FAMILY UNITY

Copyright (c) 1987 Federal Publications Inc.

At the House Immigration Subcommittee's IRCA oversight hearing on October 21, 1987, Commissioner Alan C. Nelson
issued a formal INS policy statement addressing the plight of undocumented alien families who have at least one member
who is eligible for legalization, but one or more members who are not. The new policy does not break much new

ground, but is intended, Commissioner Nelson said, to “clear the air” on the IRCA's impact on families. 5  The statement
announces a very slight liberalization of past policy with regard to ineligible minor children of legalized aliens: the INS
will not deport such children if both their parents receive amnesty, or in the case of a single parent household, if the parent
the child lives with receives amnesty. Four members of the subcommittee urged the Service to go farther and allow minor
children to remain in the U.S. if either parent is legalized, but Commissioner Nelson refused to do so. The INS head
also said that ineligible spouses will receive no special protection from deportation unless “compelling or humanitarian
factors” exist. The policy statement does not define what might constitute a sufficient humanitarian factor. It does say
the factor must exist in addition to the family relationship and hardships caused by separation.

The text of the Commissioner's statement is reproduced in Appendix I of this Release.

Chairman Romano L. Mazzoli and other members of the subcommittee urged the INS to do more to implement the
IRCA's generous and compassionate goals for legalization applicants. However, Commissioner Nelson angrily defended
charges that the INS policy will break up families. “Don't you put us in the position of breaking up families, because
we're following the law. We're going to be sure that there's fairness between the legal immigrant who waits in line and

the legalized alien. That's the whole point,” he said. 6

The statement reiterates that the confidentiality provisions of IRCA do not permit INS enforcement personnel to have
access to information about family members of legalization applicants. Deportations are likely, the INS has said, only
in the context of routine INS activities, such as workplace raids, that might catch undocumented spouses and children
of legalized aliens.

The family unity issue has been an area of serious concern, and is being blamed for the relatively low turnout rate
of amnesty applicants in the Northeast. A survey done for the INS in June by a Los Angeles public relations firm
attempted to gauge the effect that family unity concerns are having on the legalization program. The firm's survey of 700
undocumented aliens nationwide showed that only about half had applied for amnesty. Of those who had not applied,
*1192  about 35 percent gave as their reason that they were afraid their family members did not qualify and would be

deported. 7  Los Angeles Archbishop Roger M. Mahony, whose diocesan QDEs have received more than 6,000 amnesty
applications, has reported that up to 30 percent of their applications so far have involved “mixed” families where a

spouse or children are not eligible. 8

The American Immigration Lawyers Association (AILA), in a letter dated October 20, 1987, urged Commissioner Nelson
to establish a national policy granting immediate relatives of legalization applicants temporary, renewable relief from
deportation and employment authorization on a case by case basis. An outline of the AILA proposal is reproduced
in Appendix II. Although such a national policy seems to have been ruled out by the October 21 statement, district
directors already possess discretionary authority to grant voluntary departure and work authorization in cases where
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they determine there are compelling factors warranting relief. While individual district directors may be open to the
reasoning developed in the AILA proposal, the prospects are not hopeful. Commissioner Nelson's policy statement
instructs district directors to review all evidence submitted, make a recommended finding, and make available all such
cases for review and concurrence by the INS Central Office. “This unusual step is being taken,” the statement notes, “to
ensure the consistency of decisions throughout the Service.”

Footnotes
5 This policy statement has been expected; see “Legalization-the Fifth Month,” in Interpreter Releases, Vol. 64, No. 34, Sept.

4, 1987, pp. 1021-1027.

6 “INS May Deport Youths Ineligible for Amnesty,” Los Angeles Times, October 22, 1987, Pt. 1, p. 1, col. 2. See also “U.S.
May Let Some Illegals Stay if Relatives Qualify for Amnesty,” New York Times, October 22, 1987, at A1, col. 1.

7 “Many Illegal Immigrants Fear Amnesty Is Two-Edged Sword,” Washington Post, October 21, 1987, at C1, col. 1.

8 “Family Unity Called Need of Immigrants,” San Diego Tribune, August 8, 1987, at C4, col. 1.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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67 No. 6 Interpreter Releases 153

Interpreter Releases
February 5, 1990

INS REVERSES FAMILY FAIRNESS POLICY

Copyright (c) 1990 Federal Publications Inc.

INS Commissioner Gene McNary has announced significant liberalizations to his agency's family fairness policy. Under
the changes, most children and spouses of newly legalized aliens here before November 6, 1986 will be allowed to remain
in the U.S. and work. The changes may prevent the deportation of up to 100,000 undocumented children and spouses

of newly legalized aliens. 2

Mr. McNary sent a memorandum to all four INS regional commissioners on February 2, 1990, outlining the changes in
the Service's family fairness policy. A copy of that memo is reproduced in Appendix I. The changes take effect February
14.

What to do when some but not all members of an alien family qualify for legalization has been a controversial issue since
the beginning of the amnesty program. Former INS Commissioner Alan C. Nelson instructed INS offices in late 1987
to automatically grant voluntary departure only for minor children living with their newly legalized parents. Ineligible
spouses of legalized aliens had to show “compelling or humanitarian factors” beyond the marriage itself to warrant

voluntary departure. 3

Immigrants' rights advocates attacked that version of the family fairness policy, calling it “overly restrictive, non-
responsive to the needs of immigrants and their families, and contrary to the American tradition of keeping families

together.” 4  They also alleged that local INS offices were inconsistently applying the policy, with some routinely granting
voluntary departure to legalized aliens' family members, while other offices denied almost all such requests. At a recent
meeting with several national immigrants' rights organizations, new Commissioner McNary agreed to look into the
controversy.

At his February 2 press conference announcing the policy change, Mr. McNary acknowledged that the previous policy
guidelines were “fairly nebulous,” and that they had not been “evenly and uniformly applied” around the country. “I
had to set a uniform policy,” he told reporters.

Under the new policy, INS district directors must grant voluntary departure to a legalized alien's spouse and unmarried
children under 18, if the following conditions are met: (1) the beneficiaries must be living with the legalized alien; (2)
they must establish they have been residing in the U.S. since before November 6, 1986; (3) they must be admissible as
*154  immigrants; (4) they must not have been convicted of a felony or three misdemeanors committed in the U.S.; and

(5) they must not have assisted in persecuting others.

Voluntary departure and work authorization will be granted in one-year increments to the beneficiaries of this new
policy, with annual reviews by the district directors to see if the aliens have committed crimes or become dependent on
public assistance.

Commissioner McNary clarified two points at the press conference that were left ambiguous in his memo. First, the
legalized alien and his or her spouse must have married before November 6, 1986 for the undocumented spouse to benefit
from the new policy. Second, in response to a question, Mr. McNary said he “would think” that children over 18 won't
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be deported. They would continue to receive voluntary departure and work authorization “until they've waited their
turn in the queue” to obtain an immigrant visa.

A February 2 telex sent from the INS Central Office to all field offices reiterated Commissioner McNary's policy memo.
Paragraph 6 of the telex also added the following clarification:

All cases currently in deportation proceedings should be reviewed for family fairness eligibility before commencement
of a hearing or removal. If the alien is found to be eligible, proceedings should be administratively closed to allow them
the opportunity to request voluntary departure under this policy.

Asked whether the new policy might encourage other undocumented aliens to seek entry into the U.S., Mr. McNary
replied that he would do everything possible within the INS budget to enhance enforcement along the U.S.-Mexico
border, including increasing detentions. “It is vital that we enforce the law against illegal entry,” he said. “However, we
can enforce the law humanely. To split families encourages further violations of the law as they reunite.” Mr. McNary
also noted that the new INS policy was consistent with provisions in legal immigration reform legislation pending in

Congress. 5

Footnotes
2 See Los Angeles Times, Feb. 3, 1990, at A1, col. 4; New York Times, Feb. 3, 1990, at 28, col. 1; Washington Post, Feb. 3,

1990, at A1, col. 1.

3 See 64 Interpreter Releases 1191-92, 1200-04 (Oct. 26, 1987); 1368, 1380-81 (Dec. 14, 1987).

4 See 66 Interpreter Releases 562 (May 22, 1989).

5 See, e.g., S. 358, §108, discussed in 66 Interpreter Releases 837 (July 31, 1989).

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment

 Proposed Regulation

Code of Federal Regulations
Title 8. Aliens and Nationality

Chapter I. Department of Homeland Security (Refs & Annos)
Subchapter B. Immigration Regulations

Part 274a. Control of Employment of Aliens (Refs & Annos)
Subpart B. Employment Authorization

8 C.F.R. § 274a.12

§ 274a.12 Classes of aliens authorized to accept employment.

Effective: March 14, 2018
Currentness

(a) Aliens authorized employment incident to status. Pursuant to the statutory or regulatory reference cited, the following
classes of aliens are authorized to be employed in the United States without restrictions as to location or type of
employment as a condition of their admission or subsequent change to one of the indicated classes. Any alien who is
within a class of aliens described in paragraphs (a)(3), (a)(4), (a)(6)–(a)(8), (a)(10)–(a)(15), or (a)(20) of this section, and
who seeks to be employed in the United States, must apply to U.S. Citizenship and Immigration Services (USCIS) for
a document evidencing such employment authorization. USCIS may, in its discretion, determine the validity period
assigned to any document issued evidencing an alien's authorization to work in the United States.

(1) An alien who is a lawful permanent resident (with or without conditions pursuant to section 216 of the Act), as
evidenced by Form I–551 issued by the Service. An expiration date on the Form I–551 reflects only that the card
must be renewed, not that the bearer's work authorization has expired;

(2) An alien admitted to the United States as a lawful temporary resident pursuant to sections 245A or 210 of the
Act, as evidenced by an employment authorization document issued by the Service;

(3) An alien admitted to the United States as a refugee pursuant to section 207 of the Act for the period of time in
that status, as evidenced by an employment authorization document issued by the Service;

(4) An alien paroled into the United States as a refugee for the period of time in that status, as evidenced by an
employment authorization document issued by the Service;

(5) An alien granted asylum under section 208 of the Act for the period of time in that status, as evidenced by
an employment authorization document, issued by USCIS to the alien. An expiration date on the employment
authorization document issued by USCIS reflects only that the document must be renewed, and not that the bearer's
work authorization has expired. Evidence of employment authorization shall be granted in increments not exceeding
5 years for the period of time the alien remains in that status.
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(6) An alien admitted to the United States as a nonimmigrant fiancé or fiancée pursuant to section 101(a)(15)(K)
(i) of the Act, or an alien admitted as a child of such alien, for the period of admission in that status, as evidenced
by an employment authorization document issued by the Service;

(7) An alien admitted as a parent (N–8) or dependent child (N–9) of an alien granted permanent residence under
section 101(a)(27)(I) of the Act, as evidenced by an employment authorization document issued by the Service;

(8) An alien admitted to the United States as a nonimmigrant pursuant to the Compact of Free Association between
the United States and of the Federated States of Micronesia, the Republic of the Marshall Islands, or the Republic
of Palau;

(9) Any alien admitted as a nonimmigrant spouse pursuant to section 101(a)(15)(K)(ii) of the Act, or an alien
admitted as a child of such alien, for the period of admission in that status, as evidenced by an employment
authorization document, with an expiration date issued by the Service;

(10) An alien granted withholding of deportation or removal for the period of time in that status, as evidenced by
an employment authorization document issued by the Service;

(11) An alien whose enforced departure from the United States has been deferred in accordance with a directive
from the President of the United States to the Secretary. Employment is authorized for the period of time and under
the conditions established by the Secretary pursuant to the Presidential directive;

(12) An alien granted Temporary Protected Status under section 244 of the Act for the period of time in that status,
as evidenced by an employment authorization document issued by the Service;

(13) An alien granted voluntary departure by the Attorney General under the Family Unity Program established
by section 301 of the Immigration Act of 1990, as evidenced by an employment authorization document issued by
the Service;

(14) An alien granted Family Unity benefits under section 1504 of the Legal Immigrant Family Equity (LIFE) Act
Amendments, Public Law 106–554, and the provisions of 8 CFR part 245a, Subpart C of this chapter, as evidenced
by an employment authorization document issued by the Service;

(15) Any alien in V nonimmigrant status as defined in section 101(a)(15)(V) of the Act and 8 CFR 214.15.

(16) Any alien in T–1 nonimmigrant status, pursuant to 8 CFR 214.11, for the period in that status, as evidenced
by an employment authorization document issued by USCIS to the alien.

(17), (18) [Reserved by 72 FR 53041]
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(19) Any alien in U–1 nonimmigrant status, pursuant to 8 CFR 214.14, for the period of time in that status, as
evidenced by an employment authorization document issued by USCIS to the alien.

(20) Any alien in U–2, U–3, U–4, or U–5 nonimmigrant status, pursuant to 8 CFR 214.14, for the period of time in
that status, as evidenced by an employment authorization document issued by USCIS to the alien.

(b) Aliens authorized for employment with a specific employer incident to status or parole. The following classes of aliens
are authorized to be employed in the United States by the specific employer and subject to any restrictions described in
the section(s) of this chapter indicated as a condition of their parole or of their admission in, or subsequent change to,
the designated nonimmigrant classification. An alien in one of these classes is not issued an employment authorization
document by DHS:

(1) A foreign government official (A–1 or A–2), pursuant to § 214.2(a) of this chapter. An alien in this status may
be employed only by the foreign government entity;

(2) An employee of a foreign government official (A–3), pursuant to § 214.2(a) of this chapter. An alien in this status
may be employed only by the foreign government official;

(3) A foreign government official in transit (C–2 or C–3), pursuant to § 214.2(c) of this chapter. An alien in this
status may be employed only by the foreign government entity;

(4) [Reserved]

(5) A nonimmigrant treaty trader (E–1) or treaty investor (E–2), pursuant to § 214.2(e) of this chapter. An alien
in this status may be employed only by the treaty-qualifying company through which the alien attained the status.
Employment authorization does not extend to the dependents of the principal treaty trader or treaty investor (also
designated “E–1” or “E–2”), other than those specified in paragraph (c)(2) of this section;

(6) A nonimmigrant (F–1) student who is in valid nonimmigrant student status and pursuant to 8 CFR 214.2(f)
is seeking:

(i) On-campus employment for not more than twenty hours per week when school is in session or full-time
employment when school is not in session if the student intends and is eligible to register for the next term or session.
Part-time on-campus employment is authorized by the school and no specific endorsement by a school official or
Service officer is necessary;

(ii) [Reserved]

(iii) Curricular practical training (internships, cooperative training programs, or work-study programs which are
part of an established curriculum) after having been enrolled full-time in a Service approved institution for one full
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academic year. Curricular practical training (part-time or full-time) is authorized by the Designated School Official
on the student's Form I–20. No Service endorsement is necessary.

(iv) An Employment Authorization Document, Form I–766 or successor form, under paragraph (c)(3)(i)(C) of this
section based on a STEM Optional Practical Training extension, and whose timely filed Form I–765 or successor
form is pending and employment authorization and accompanying Form I–766 or successor form issued under
paragraph (c)(3)(i)(B) of this section have expired. Employment is authorized beginning on the expiration date of
the Form I–766 or successor form issued under paragraph (c)(3)(i)(B) of this section and ending on the date of
USCIS' written decision on the current Form I–765 or successor form, but not to exceed 180 days. For this same
period, such Form I–766 or successor form is automatically extended and is considered unexpired when combined
with a Certificate of Eligibility for Nonimmigrant (F–1/M–1) Students, Form I–20 or successor form, endorsed by
the Designated School Official recommending such an extension; or

(v) Pursuant to 8 CFR 214.2(h) is seeking H–1B nonimmigrant status and whose duration of status and employment
authorization have been extended pursuant to 8 CFR 214.2(f)(5)(vi).

(7) A representative of an international organization (G–1, G–2, G–3, or G–4), pursuant to § 214.2(g) of this chapter.
An alien in this status may be employed only by the foreign government entity or the international organization;

(8) A personal employee of an official or representative of an international organization (G–5), pursuant to § 214.2(g)
of this chapter. An alien in this status may be employed only by the official or representative of the international
organization;

(9) A temporary worker or trainee (H–1, H–2A, H–2B, or H–3), pursuant to § 214.2(h) of this chapter, or a
nonimmigrant specialty occupation worker pursuant to section 101(a)(15)(H)(i)(b1) of the Act. An alien in this
status may be employed only by the petitioner through whom the status was obtained. In the case of a professional
H–2B athlete who is traded from one organization to another organization, employment authorization for the player
will automatically continue for a period of 30 days after acquisition by the new organization, within which time
the new organization is expected to file a new Form I–129 to petition for H–2B classification. If a new Form I–129
is not filed within 30 days, employment authorization will cease. If a new Form I–129 is filed within 30 days, the
professional athlete's employment authorization will continue until the petition is adjudicated. If the new petition
is denied, employment authorization will cease; In the case of a nonimmigrant with H–1B status, employment
authorization will automatically continue upon the filing of a qualifying petition under 8 CFR 214.2(h)(2)(i)(H)
until such petition is adjudicated, in accordance with section 214(n) of the Act and 8 CFR 214.2(h)(2)(i)(H);

(10) An information media representative (I), pursuant to § 214.2(i) of this chapter. An alien in this status may be
employed only for the sponsoring foreign news agency or bureau. Employment authorization does not extend to
the dependents of an information media representative (also designated “I”);

(11) An exchange visitor (J–1), pursuant to § 214.2(j) of this chapter and 22 CFR part 62. An alien in this status
may be employed only by the exchange visitor program sponsor or appropriate designee and within the guidelines
of the program approved by the Department of State as set forth in the Form DS–2019, Certificate of Eligibility,
issued by the program sponsor;

Case 1:18-cv-00068   Document 204-5   Filed in TXSD on 07/21/18   Page 172 of 193



§ 274a.12 Classes of aliens authorized to accept employment., 8 C.F.R. § 274a.12

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 5

(12) An intra-company transferee (L–1), pursuant to § 214.2(1) of this chapter. An alien in this status may be
employed only by the petitioner through whom the status was obtained;

(13) An alien having extraordinary ability in the sciences, arts, education, business, or athletics (O–1), and an
accompanying alien (O–2), pursuant to § 214.2(o) of this chapter. An alien in this status may be employed only by
the petitioner through whom the status was obtained. In the case of a professional O–1 athlete who is traded from
one organization to another organization, employment authorization for the player will automatically continue for
a period of 30 days after the acquisition by the new organization, within which time the new organization is expected
to file a new Form I–129 petition for O nonimmigrant classification. If a new Form I–129 is not filed within 30
days, employment authorization will cease. If a new Form I–129 is filed within 30 days, the professional athlete's
employment authorization will continue until the petition is adjudicated. If the new petition is denied, employment
authorization will cease.

(14) An athlete, artist, or entertainer (P–1, P–2, or P–3), pursuant to § 214.2(p) of this chapter. An alien in this status
may be employed only by the petitioner through whom the status was obtained. In the case of a professional P–1
athlete who is traded from one organization to another organization, employment authorization for the player will
automatically continue for a period of 30 days after the acquisition by the new organization, within which time the
new organization is expected to file a new Form I–129 for P–1 nonimmigrant classification. If a new Form I–129
is not filed within 30 days, employment authorization will cease. If a new Form I–129 is filed within 30 days, the
professional athlete's employment authorization will continue until the petition is adjudicated. If the new petition
is denied, employment authorization will cease;

(15) An international cultural exchange visitor (Q–1), according to § 214.2(q)(1) of this chapter. An alien may only
be employed by the petitioner through whom the status was obtained;

(16) An alien having a religious occupation, pursuant to § 214.2(r) of this chapter. An alien in this status may be
employed only by the religious organization through whom the status was obtained;

(17) Officers and personnel of the armed services of nations of the North Atlantic Treaty Organization, and
representatives, officials, and staff employees of NATO (NATO–1, NATO–2, NATO–3, NATO–4, NATO–5 and
NATO–6), pursuant to § 214.2(o) of this chapter. An alien in this status may be employed only by NATO;

(18) An attendant, servant or personal employee (NATO–7) of an alien admitted as a NATO–1, NATO–2,
NATO–3, NATO–4, NATO–5, or NATO–6, pursuant to § 214.2(o) of this chapter. An alien admitted under this
classification may be employed only by the NATO alien through whom the status was obtained;

(19) A nonimmigrant pursuant to section 214(e) of the Act. An alien in this status must be engaged in business
activities at a professional level in accordance with the provisions of Chapter 16 of the North American Free Trade
Agreement (NAFTA);

(20) A nonimmigrant alien within the class of aliens described in paragraphs (b)(2), (b)(5), (b)(8), (b)(9), (b)(10),
(b)(11), (b)(12), (b)(13), (b)(14), (b)(16), (b)(19), (b)(23) and (b)(25) of this section whose status has expired but
on whose behalf an application for an extension of stay was timely filed pursuant to § 214.2 or § 214.6 of this
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chapter. These aliens are authorized to continue employment with the same employer for a period not to exceed
240 days beginning on the date of the expiration of the authorized period of stay. Such authorization shall be
subject to any conditions and limitations noted on the initial authorization. However, if the district director or
service center director adjudicates the application prior to the expiration of this 240 day period and denies the
application for extension of stay, the employment authorization under this paragraph shall automatically terminate
upon notification of the denial decision;

(21) A nonimmigrant alien within the class of aliens described in 8 CFR 214.2(h)(1)(ii)(C) who filed an application
for an extension of stay pursuant to 8 CFR 214.2 during his or her period of admission. Such alien is authorized to
be employed by a new employer that has filed an H–2A petition naming the alien as a beneficiary and requesting
an extension of stay for the alien for a period not to exceed 120 days beginning from the “Received Date” on Form
I–797 (Notice of Action) acknowledging receipt of the petition requesting an extension of stay, provided that the
employer has enrolled in and is a participant in good standing in the E–Verify program, as determined by USCIS in
its discretion. Such authorization will be subject to any conditions and limitations noted on the initial authorization,
except as to the employer and place of employment. However, if the District Director or Service Center director
adjudicates the application prior to the expiration of this 120–day period and denies the application for extension of
stay, the employment authorization under this paragraph (b)(21) shall automatically terminate upon 15 days after
the date of the denial decision. The employment authorization shall also terminate automatically if the employer
fails to remain a participant in good standing in the E–Verify program, as determined by USCIS in its discretion;

(22) An alien in E–2 CNMI Investor nonimmigrant status pursuant to 8 CFR 214.2(e)(23). An alien in this status
may be employed only by the qualifying company through which the alien attained the status. An alien in E–2 CNMI
Investor nonimmigrant status may be employed only in the Commonwealth of the Northern Mariana Islands for
a qualifying entity. An alien who attained E–2 CNMI Investor nonimmigrant status based upon a Foreign Retiree
Investment Certificate or Certification is not employment-authorized. Employment authorization does not extend
to the dependents of the principal investor (also designated E–2 CNMI Investor nonimmigrants) other than those
specified in paragraph (c)(12) of this section;

(23) A Commonwealth of the Northern Mariana Islands transitional worker (CW–1) pursuant to 8 CFR 214.2(w).
An alien in this status may be employed only in the CNMI during the transition period, and only by the petitioner
through whom the status was obtained, or as otherwise authorized by 8 CFR 214.2(w). An alien who is lawfully
present in the CNMI (as defined by 8 CFR 214.2(w)(1)(v)) on or before November 27, 2011, is authorized to be
employed in the CNMI, and is so employed in the CNMI by an employer properly filing an application under 8
CFR 214.2(w)(14)(ii) on or before such date for a grant of CW–1 status to its employee in the CNMI for the purpose
of the alien continuing the employment, is authorized to continue such employment on or after November 27, 2011,
until a decision is made on the application;

(24) An alien who is authorized to be employed in the Commonwealth of the Northern Mariana Islands for a period
of up to 2 years following the transition program effective date, under section 6(e)(2) of Public Law 94–241, as added
by section 702(a) of Public Law 110–229. Such alien is only authorized to continue in the same employment that
he or she had on the transition program effective date as defined in 8 CFR 1.1 until the earlier of the date that is 2
years after the transition program effective date or the date of expiration of the alien's employment authorization,
unless the alien had unrestricted employment authorization or was otherwise authorized as of the transition program
effective date to change employers, in which case the alien may have such employment privileges as were authorized
as of the transition program effective date for up to 2 years;
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(25) A nonimmigrant treaty alien in a specialty occupation (E–3) pursuant to section 101(a)(15)(E)(iii) of the Act; or

(26) to (36) [Reserved]

(37) An alien paroled into the United States as an entrepreneur pursuant to 8 CFR 212.19 for the period of
authorized parole. An entrepreneur who has timely filed a non-frivolous application requesting re-parole with
respect to the same start-up entity in accordance with 8 CFR 212.19 prior to the expiration of his or her parole,
but whose authorized parole period expires during the pendency of such application, is authorized to continue
employment with the same start-up entity for a period not to exceed 240 days beginning on the date of expiration
of parole. Such authorization shall be subject to any conditions and limitations on such expired parole. If DHS
adjudicates the application prior to the expiration of this 240–day period and denies the application for re-parole,
the employment authorization under this paragraph shall automatically terminate upon notification to the alien of
the denial decision.

(c) Aliens who must apply for employment authorization. An alien within a class of aliens described in this section must
apply for work authorization. If authorized, such an alien may accept employment subject to any restrictions stated in
the regulations or cited on the employment authorization document. USCIS, in its discretion, may establish a specific
validity period for an employment authorization document, which may include any period when an administrative appeal
or judicial review of an application or petition is pending.

(1) An alien spouse or unmarried dependent child; son or daughter of a foreign government official (A–1 or A–
2) pursuant to 8 CFR 214.2(a)(2) and who presents an endorsement from an authorized representative of the
Department of State;

(2) An alien spouse or unmarried dependent son or daughter of an alien employee of the Coordination Council for
North American Affairs (E–1) pursuant to § 214.2(e) of this chapter;

(3) A nonimmigrant (F–1) student who:

(i)(A) Is seeking pre-completion practical training pursuant to 8 CFR 214.2(f)(10)(ii)(A)(1) and (2);

(B) Is seeking authorization to engage in up to 12 months of post-completion Optional Practical Training (OPT)
pursuant to 8 CFR 214.2(f)(10)(ii)(A)(3); or

(C) Is seeking a 24–month OPT extension pursuant to 8 CFR 214.2(f)(10)(ii)(C);

(ii) Has been offered employment under the sponsorship of an international organization within the meaning of
the International Organization Immunities Act (59 Stat. 669) and who presents a written certification from the
international organization that the proposed employment is within the scope of the organization's sponsorship. The
F–1 student must also present a Form I–20 ID or SEVIS Form I–20 with employment page completed by DSO
certifying eligibility for employment; or
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(iii) Is seeking employment because of severe economic hardship pursuant to 8 CFR 214.2(f)(9)(ii)(C) and has filed
the Form I–20 ID and Form I–538 (for non–SEVIS schools), or SEVIS Form I–20 with employment page completed
by the DSO certifying eligibility, and any other supporting materials such as affidavits which further detail the
unforeseen economic circumstances that require the student to seek employment authorization.

(4) An alien spouse or unmarried dependent child; son or daughter of a foreign government official (G–1, G–3
or G–4) pursuant to 8 CFR 214.2(g) and who presents an endorsement from an authorized representative of the
Department of State;

(5) An alien spouse or minor child of an exchange visitor (J–2) pursuant to § 214.2(j) of this chapter;

(6) A nonimmigrant (M–1) student seeking employment for practical training pursuant to 8 CFR 214.2(m) following
completion of studies. The alien may be employed only in an occupation or vocation directly related to his or her
course of study as recommended by the endorsement of the designated school official on the I–20 ID;

(7) A dependent of an alien classified as NATO–1 through NATO–7 pursuant to § 214.2(n) of this chapter;

(8) An alien who has filed a complete application for asylum or withholding of deportation or removal pursuant
to 8 CFR part 208, whose application:

(i) Has not been decided, and who is eligible to apply for employment authorization under § 208.7 of this chapter
because the 150-day period set forth in that section has expired. Employment authorization may be granted
according to the provisions of § 208.7 of this chapter in increments to be determined by the Commissioner and shall
expire on a specified date; or

(ii) Has been recommended for approval, but who has not yet received a grant of asylum or withholding or
deportation or removal;

(9) An alien who has filed an application for adjustment of status to lawful permanent resident pursuant to part 245
of this chapter. For purposes of section 245(c)(8) of the Act, an alien will not be deemed to be an “unauthorized
alien” as defined in section 274A(h)(3) of the Act while his or her properly filed Form I–485 application is pending
final adjudication, if the alien has otherwise obtained permission from the Service pursuant to 8 CFR 274a.12
to engage in employment, or if the alien had been granted employment authorization prior to the filing of the
adjustment application and such authorization does not expire during the pendency of the adjustment application.
Upon meeting these conditions, the adjustment applicant need not file an application for employment authorization
to continue employment during the period described in the preceding sentence;

(10) An alien who has filed an application for suspension of deportation under section 244 of the Act (as it existed
prior to April 1, 1997), cancellation of removal pursuant to section 240A of the Act, or special rule cancellation
of removal under section 309(f)(1) of the Illegal Immigration Reform and Immigrant Responsibility Act of 1996,
enacted as Pub.L. 104–208 (110 Stat. 3009–625) (as amended by the Nicaraguan Adjustment and Central American
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Relief Act (NACARA)), title II of Pub.L. 105–100 (111 Stat. 2160, 2193) and whose properly filed application has
been accepted by the Service or EOIR;

(11) Except as provided in paragraphs (b)(37) and (c)(34) of this section and § 212.19(h)(4) of this chapter, an alien
paroled into the United States temporarily for urgent humanitarian reasons or significant public benefit pursuant
to section 212(d)(5) of the Act.

(12) An alien spouse of a long-term investor in the Commonwealth of the Northern Mariana Islands (E–2 CNMI
Investor) other than an E–2 CNMI investor who obtained such status based upon a Foreign Retiree Investment
Certificate, pursuant to 8 CFR 214.2(e)(23). An alien spouse of an E–2 CNMI Investor is eligible for employment
in the CNMI only;

(13) [Reserved]

(14) An alien who has been granted deferred action, an act of administrative convenience to the government which
gives some cases lower priority, if the alien establishes an economic necessity for employment;

(15) [Reserved]

(16) Any alien who has filed an application for creation of record of lawful admission for permanent residence
pursuant to part 249 of this chapter;

(17) A nonimmigrant visitor for business (B–1) who:

(i) Is a personal or domestic servant who is accompanying or following to join an employer who seeks admission
into, or is already in, the United States as a nonimmigrant defined under sections 101(a)(15)(B), (E), (F), (H), (I),
(J), (L) or section 214(e) of the Act. The personal or domestic servant shall have a residence abroad which he or
she has no intention of abandoning and shall demonstrate at least one year's experience as a personal or domestic
servant. The nonimmigrant's employer shall demonstrate that the employer/employee relationship has existed for
at least one year prior to the employer's admission to the United States; or, if the employer/employee relationship
existed for less than one year, that the employer has regularly employed (either year-round or seasonally) personal
or domestic servants over a period of several years preceding the employer's admission to the United States;

(ii) Is a domestic servant of a United States citizen accompanying or following to join his or her United States citizen
employer who has a permanent home or is stationed in a foreign country, and who is visiting temporarily in the
United States. The employer/employee relationship shall have existed prior to the commencement of the employer's
visit to the United States; or

(iii) Is an employee of a foreign airline engaged in international transportation of passengers freight, whose position
with the foreign airline would otherwise entitle the employee to classification under section 101(a)(15)(E)(i) of the
Immigration and Nationality Act, and who is precluded from such classification solely because the employee is not
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a national of the country of the airline's nationality or because there is no treaty of commerce and navigation in
effect between the United States and the country of the airline's nationality.

(18) An alien against whom a final order of deportation or removal exists and who is released on an order of
supervision under the authority contained in section 241(a)(3) of the Act may be granted employment authorization
in the discretion of the district director only if the alien cannot be removed due to the refusal of all countries
designated by the alien or under section 241 of the Act to receive the alien, or because the removal of the alien is
otherwise impracticable or contrary to the public interest. Additional factors which may be considered by the district
director in adjudicating the application for employment authorization include, but are not limited to, the following:

(i) The existence of economic necessity to be employed;

(ii) The existence of a dependent spouse and/or children in the United States who rely on the alien for support; and

(iii) The anticipated length of time before the alien can be removed from the United States.

(19) An alien applying for Temporary Protected Status pursuant to section 244 of the Act shall apply for employment
authorization only in accordance with the procedures set forth in part 244 of this chapter.

(20) Any alien who has filed a completed legalization application pursuant to section 210 of the Act (and part 210
of this chapter).

(21) A principal nonimmigrant witness or informant in S classification, and qualified dependent family members.

(22) Any alien who has filed a completed legalization application pursuant to section 245A of the Act (and part
245a of this chapter). Employment authorization shall be granted in increments not exceeding 1 year during the
period the application is pending (including any period when an administrative appeal is pending) and shall expire
on a specified date.

(23) [Reserved by 76 FR 53796]

(24) An alien who has filed an application for adjustment pursuant to section 1104 of the LIFE Act, Public Law
106–553, and the provisions of 8 CFR part 245a, Subpart B of this chapter.

(25) Any alien in T–2, T–3, T–4, T–5, or T–6 nonimmigrant status, pursuant to 8 CFR 214.11, for the period in that
status, as evidenced by an employment authorization document issued by USCIS to the alien.

(26) An H–4 nonimmigrant spouse of an H–1B nonimmigrant described as eligible for employment authorization
in 8 CFR 214.2(h)(9)(iv).
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(27) to (33) [Reserved]

(34) A spouse of an entrepreneur parolee described as eligible for employment authorization in § 212.19(h)(3) of
this chapter.

(35) An alien who is the principal beneficiary of a valid immigrant petition under section 203(b)(1), 203(b)(2) or
203(b)(3) of the Act described as eligible for employment authorization in 8 CFR 204.5(p).

(36) A spouse or child of a principal beneficiary of a valid immigrant petition under section 203(b)(1), 203(b)(2) or
203(b)(3) of the Act described as eligible for employment authorization in 8 CFR 204.5(p).

(d) An alien lawfully enlisted in one of the Armed Forces, or whose enlistment the Secretary with jurisdiction over
such Armed Force has determined would be vital to the national interest under 10 U.S.C. 504(b)(2), is authorized to be
employed by that Armed Force in military service, if such employment is not otherwise authorized under this section
and the immigration laws. An alien described in this section is not issued an employment authorization document.

(e) Basic criteria to establish economic necessity. Title 45—Public Welfare, Poverty Guidelines, 45 CFR 1060.2 should
be used as the basic criteria to establish eligibility for employment authorization when the alien's economic necessity
is identified as a factor. The alien shall submit an application for employment authorization listing his or her assets,
income, and expenses as evidence of his or her economic need to work. Permission to work granted on the basis of the
alien's application for employment authorization may be revoked under § 274a.14 of this chapter upon a showing that
the information contained in the statement was not true and correct.

Credits
[53 FR 8614, March 16, 1988; 53 FR 46855, Nov. 21, 1988; 54 FR 16, Jan. 3, 1989; 54 FR 48577, Nov. 24, 1989; 55 FR
5576, Feb. 16, 1990; 55 FR 25935, 25936, June 25, 1990; 56 FR 624, Jan. 7, 1991; 56 FR 23496, 23499, May 22, 1991;
56 FR 41782, 41786, 41787, Aug. 23, 1991; 56 FR 55616, Oct. 29, 1991; 57 FR 6462, Feb. 25, 1992; 57 FR 31956, July
20, 1992; 57 FR 42884, Sept. 17, 1992; 58 FR 48780, Sept. 20, 1993; 58 FR 69217, Dec. 30, 1993; 59 FR 42487, Aug.
15, 1994; 59 FR 47063, Sept. 14, 1994; 59 FR 52894, Oct. 20, 1994; 59 FR 62302, Dec. 5, 1994; 60 FR 14353, March 17,
1995; 60 FR 21976, May 4, 1995; 60 FR 44271, Aug. 25, 1995; 60 FR 66067, 66069, Dec. 21, 1995; 61 FR 46537, Sept.
4, 1996; 62 FR 10389, March 6, 1997; 62 FR 18514, April 16, 1997; 62 FR 39425, July 23, 1997; 62 FR 46553, Sept. 3,
1997; 63 FR 1334, Jan. 9, 1998; 63 FR 27833, May 21, 1998; 63 FR 63597, Nov. 16, 1998; 64 FR 25773, May 12, 1999;
64 FR 27881, May 21, 1999; 65 FR 14780, March 17, 2000; 65 FR 15844, 15846, 15854, March 24, 2000; 65 FR 43680,
July 14, 2000; 66 FR 29681, June 1, 2001; 66 FR 42595, Aug. 14, 2001; 66 FR 46704, Sept. 7, 2001; 67 FR 4803, Jan. 31,
2002; 67 FR 38350, June 4, 2002; 67 FR 76280, Dec. 11, 2002; 69 FR 45557, July 30, 2004; 69 FR 47763, Aug. 6, 2004;
72 FR 53041, Sept. 17, 2007; 73 FR 18956, April 8, 2008; 73 FR 76914, Dec. 18, 2008; 74 FR 7995, Feb. 23, 2009; 74 FR
26515, June 3, 2009; 74 FR 55111, Oct. 27, 2009; 74 FR 55740, Oct. 28, 2009; 75 FR 47701, Aug. 9, 2010; 75 FR 58990,
Sept. 24, 2010; 75 FR 79277, Dec. 20, 2010; 76 FR 53796, Aug. 29, 2011; 76 FR 55538, Sept. 7, 2011; 80 FR 10311, Feb.
25, 2015; 81 FR 2084, Jan. 15, 2016; 81 FR 13121, March 11, 2016; 81 FR 82491, Nov. 18, 2016; 81 FR 92312, Dec. 19,
2016; 82 FR 5289, Jan. 17, 2017; 82 FR 31887, July 11, 2017]

SOURCE: 52 FR 16221, May 1, 1987; 52 FR 43052, Nov. 9, 1987; 53 FR 8612, March 16, 1988; 55 FR 5576, Feb. 16,
1990; 57 FR 6462, Feb. 25, 1992; 57 FR 42884, Sept. 17, 1992; 64 FR 47101, Aug. 30, 1999; 66 FR 42595, Aug. 14, 2001;
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66 FR 46704, Sept. 7, 2001; 68 FR 10923, March 6, 2003; 68 FR 35275, June 13, 2003; 73 FR 10136, Feb. 26, 2008; 74
FR 55739, Oct. 28, 2009; 75 FR 79277, Dec. 20, 2010; 81 FR 43002, July 1, 2016, unless otherwise noted.

AUTHORITY: 8 U.S.C. 1101, 1103, 1324a; 48 U.S.C. 1806; 8 CFR part 2; Pub.L. 101–410, 104 Stat. 890, as amended
by Pub.L. 114–74, 129 Stat. 599.

Notes of Decisions (13)

Current through July 13, 2018; 83 FR 32749.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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44 Fed. Reg. 43480
Proposed Rules

DEPARTMENT OF JUSTICE
Immigration and Naturalization Service, Justice

8 CFR Part 109

Proposed Rules for Employment Authorization for Certain Aliens

July 25, 1979

AGENCY:Immigration and Naturalization Service, Justice

ACTION:Proposed Rule.
SUMMMARY: The Immigration and Naturalization Service proposes to add a new Part to its regulations to codify the
procedures and criteria for the grant of employment authorization to aliens in the United States. Service procedures for
the grant of employment authorization are contained in several different places in the Operations Instructions and in
various informal policy statements directed at Service field offices and the proposed...

44 FR 43480-43481

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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51 FR 39385-01, 1986 WL 113323(F.R.)
PROPOSED RULES

DEPARTMENT OF JUSTICE
Immigration and Naturalization Service

8 CFR Part 109

Employment Authorization

Tuesday, October 28, 1986

*39385  AGENCY: Immigration and Naturalization Service, Justice.

ACTION: Petition for rulemaking.

SUMMARY: Part 109 of 8 CFR, entitled Employment Authorization, describes at § 109.1(a) the classes of aliens who are
authorized to be employed in the United States as a condition of their nonimmigrant classification, and at § 109.1(b), the
classes of aliens who may apply for work authorization. The Service has received a petition for rulemaking which seeks
to rescind 8 CFR 109.1(b) on the ground that the Service has exceeded its statutory authority in promulgating this rule.
DATES: Written comments must be submitted on or before December 29, 1986.

ADDRESS: Please submit comments in duplicate to the Director, Office of Policy Directives and Instructions,
Immigration and Naturalization Service, 425 I Street, NW., Room 2011, Washington, DC 20536.

FOR FURTHER INFORMATION CONTACT:

For General Information: Loretta Shogren, Director, Policy Directives and Instructions, Immigration and
Naturalization Service, 425 I Street, NW., Washington, DC 20536, Telephone: (202) 633-4048

For Specific Information: Michael Shaul, Senior Immigration Examiner, Immigration and Naturalization Service, 425
I Street, NW., Washington DC 20536, Telephone: (202) 633-3946

SUPPLEMENTARY INFORMATION:

Comments invited
The Service, in publishing the petition for rulemaking, is inviting the public to comment and assist it in determining
whether to proceed with the rulemaking sought by the petition. Interested persons are requested to participate by
reviewing the information provided by the petitioner and submitting their views in writing. Comments should agree with
or challenge arguments made in the petition and offer additional information in support of their position. It should be
noted that the Service is not proposing a regulatory rule for adoption and has not taken a position on the petition. The
Service will reach a conclusion on the merits of the petition after it has had an opportunity to evaluate it carefully in the
light of the comments received. If the Service concludes that it should initiate rulemaking on the petition, a proposed
rule will be published for public comment. For the convenience of commenters, the current regulation at 8 CFR 109.1(b)
which the petitioner seeks to rescind is reprinted below, followed by the petition.

Regulation petitioner seeks to rescind:

§ 109.1 classes of aliens eligible.
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* * * * *
*39386  (b) Aliens who must apply for work authorization. Any alien within a class of aliens described in this section

must apply for work authorization to the district director in whose district the alien resides:

(1) Any alien maintaining a lawful nonimmigrant status in one of the following classes may be granted permission to
be employed:

(i) Alien spouse or unmarried dependent son or daughter of a foreign government official (A-1) or (A-2) as provided in
§ 214.2(a)(2) of this title, or the dependent of an employee as provided by § 214.2(a)(3) of this title.

(ii) Alien nonimmigrant student (F-1) as provided in § 214.2(f) of this chapter.

(iii) Alien spouse or an unmarried dependent son or daughter of an officer or employee of an international organization
(G-4) as provided in § 214.2(g) of this chapter.

(iv) Alien spouse or minor child of and exchange visitor (J-2) as provided in § 214.2(j) of this title.

(2) Any alien who filed a non-frivolous application for asylum pursuant to Part 208 of this chapter may be granted
permission to be employed for the period of time necessary to decide the case.

(3) Any alien who has properly filed an application for adjustment of status to permanent resident alien may be granted
permission to be employed for the period of time necessary to decide the case.

(4) Any alien paroled into the United States temporarily for emergent reasons or for reasons deemed strictly in the public
interest: Provided, The alien established an economic need to work.

(5) Any alien who has applied to an immigration judge under § 242.17 of this chapter for suspension of deportation
pursuant to section 244(a) of the Act may be granted permission to be employed for the period of the time necessary to
decide the case: Provided, The alien establishes an economic need to work.

(6) Any deportable alien granted voluntary departure, either prior to hearing or after hearing, for reasons set forth in §
242.5(a)(2) (v), (vi), or (viii) of this chapter may be granted permission to be employed for that period of time prior to the
date set for voluntary departure including any extension granted beyond such date. Factors which may be considered in
granting employment authorization to an alien who has been granted voluntary departure:

(i) Length of voluntary departure granted;

(ii) Dependent spouse and/or children in the United States who rely on the alien for support;

(III) Reasonable chance that legal status may ensure in the near future; and

(iv) Reasonable basis for consideration of discretionary relief.

(7) Any alien in whose case the district director recommends consideration of deferred action, an act of administrative
convenience to the government which gives some cases lower priority; Provided, The alien establishes to the satisfaction
of the district director.
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(8) Any excludable or deportable alien who has posted an appearance and delivery bond may be granted temporary
employment authorization if the District Director determines that employment is appropriate under § 103.6(a)(2)(iii)
of this chapter.
 * * * * *

The petition in full is published below.
DATED: October 22, 1986.
Richard E. Norton,

Associate Commissioner, Examinations, Immigration and Naturalization Service.

Petition:

I. Introduction
The Federation for American Immigration Reform (“FAIR”), on behalf of its members throughout the country, hereby
requests the Immigration and Naturalization Service (“INS”) to rescind 8 CFR 109.1(b). The INS has acted beyond its
statutory authority and contrary to the purpose of the Immigration and Nationality Act when it promulgated 8 CFR
109.1(b), which allows illegal or temporarily present aliens to apply for and receive work authorization.

II. The Issue
Whether the Attorney General has the authority to grant work authorization to certain classes of aliens who have not
been authorized by Congress to work in this country.

III. Background
8 CFR 109.1 describes two sets of aliens who may be eligible to seek employment in the United States: Aliens who are
authorized to work as a “condition of their admission or subsequent change to one of the indicated classes” [listed in
109.1(a)], and aliens who must apply for work authorization to the district director of the district in which the alien
resides [listed in 109.1(b)]. Aliens in the latter category must also prove that they are financially unable to maintain
themselves. 8 CFR 109.1(c).

The Immigration and Naturalization Service claims that section 103(a) of the Immigration and Nationality Act, 8
U.S.C.1103(a), which authorizes the Attorney General to establish regulations, issue instructions, and perform any
actions necessary for the implementation and administration of the INA, empowers the Attorney General to grant work
authorization and issue the regulations in 8 CFR 109.[FN1] The INS also claims the authority of the Attorney General
to authorize employment of aliens was “specifically recognized by the Congress in the enactment of section 6 of Pub.
L. 95-571.”[FN2] This provision amended section 245(c) of the INA, 8 U.S.C. 1155(c),[FN3] to bar from adjustment of
status any alien engaged in unauthorized employment.

The INS has been receiving and granting applications for work authorization from the classes of aliens listed in 8 CFR
§ 109.1(b) even though Congress has not expressly authorized these classes to work.

IV. Discussion
The INS is currently granting work authorization to classes of aliens who have not been authorized by the Immigration
and Nationality Act to receive work authorization. The Attorney General claims he has the authority to do this under
his power to prescribe regulations to carry out the INA as set out in section 103(a), 8 U.S.C. 1103(a).[FN4] When the
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INS promulgates regulations, however, such regulations must conform with and further the purposes of the INA. Wang
v. Immigration and Naturalization Service, 602 F.2d. 211, 213 (9th Cir. 1979).

8 CFR 109.1(b), which authorizes employment to be granted to certain groups of aliens at the discretion of the Attorney
General, is contrary to one of the key purposes of the INA, which is to protect American workers and working conditions.
As the Supreme Court has stated:

[a] primary purpose in restricting immigration is to preserve jobs for American workers; immigrant aliens are therefore
admitted to work in this country only if they “will not adversely affect the wages and working conditions of the workers
in the United States similarly employed.”

Sure-Tan, Inc. v. NLRB,—— U.S. ——, 104 S.Ct. 2803, 2810 (1984), quoting 8 U.S.C. 1182(a)(14) and citing S. Rep.
No. 748, 89th Cong., lst Sess. 15 (1965), reprinted in 1965 U.S. Code Cong. & Admin. News, p. 3328.

*39387  A. The Regulation is Inconsistent With the Purpose of the INA
One of the principal purposes of American immigration laws has always been to protect American workers and working
conditions. As early as 1885, Congress enacted legislation prohibiting the entry of contract laborers. Act of February
26, 1885, 23 Stat. 332.

The intent of the INA was to protect Americans from the importation of cheap foreign labor, which would reduce wages
by increasing the supply of labor. H.R. Rep. No. 1365, 82nd Cong., 2d Sess., reprinted in 1952 U.S. Code, Cong. &
Admin. News 1653, 1662. In every revision of the INA, Congress re-emphasized the protection of American jobs and
working conditions from foreign competition on American soil.[FN5]

In enacting the INA of 1952, Congress expressed its concern for protecting American labor:

While the bill [INA of 1952] will remove the “contract labor clauses” from the law, it provides strong safeguards for
American labor. . . . It is the opinion of this committee that [212(a)(14), the labor certification provisions] will adequately
provide for the protection of American labor against an influx of aliens entering the United States for the purpose of
performing skilled or unskilled labor where the economy of individual localities is not capable of absorbing them at the
time they desire to enter this country.

H.Rep. No. 1365, 82d Cong., 2d Sess. (1952), reprinted in 1952 U.S. Code Cong. & Admin. News 1653, 1705 [Emphasis
added].
In the legislative history of the Immigration and Nationality Amendments of 1965, Congress repeated its desire to protect
U.S. workers from the impact of cheap foreign labor. S. Rep. No. 748, 89th Cong., 1st Sess. (1965), reprinted in 1965
U.S.Code Cong. & Admin. News 3328, 3333. Senator Saltonstall stated that the 1965 Amendments:

. . . have included provisions to facilitate the entry of skilled workers while taking precautionary measures to insure that
American jobs and working conditions will be protected.

Cong. Rec.—Senate, September 20, 1965 at 24441. Senator Clark, a cosponsor of the 1965 Amendments, stated:
In this regard let me say that the bill before us offers even more protection to American workers. . . .

Id. at 24500.
Hence, the legislative history of the immigration laws makes clear that one of the INA's key purposes is the protection
of American workers and working conditions. This purpose was recently re-affirmed by Congress in the Immigration
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and Nationality Act Amendments of 1976, Pub. L. 94-571, 90 Stat. 2703. In the House report accompanying the bill,
Congress stated:

The labor certification provision set forth in Section 212(a)(14) of the Immigration and Nationality Act is intended to
protect the domestic labor force.

H.R. Rep. No. No. 1553, 94th Cong., 2d Sess. (1976) reprinted in 1976 U.S. Code Cong. & Admin. News 6073, 6082.
The courts have also recognized this purpose in numerous opinions. As early as 1929, in Karnuth v. United States, 279
U.S. 231 (1929), the Supreme Court reviewed the legislative history of the INA, and acknowledged Congress' intent to
protect U.S. workers from cheap foreign competition:

The various acts of Congress since 1916 evince a progressive policy of restricting immigration. The history of this
legislation points clearly to the conclusion that one of its great purposes was to protect American labor against the influx
of foreign labor.

Karnuth, 279 U.S. at 242-44 [Emphasis added].
More recent decisions also recognize this purpose. In Virginia Agricultural Growers Association v. U.S. Department of
Labor, 756 F. 2d 1025 (4th Cir. 1985), the 4th Circuit Court of Appeals stated that:

VAGA's [Virginia Agricultural Growers Association] argument that the . . . rule contradicts the INA's underlying policy
is grounded on the statute's goal of admitting needed seasonal foreign labor. VAGA downplays, however, the statute's
concurrent purpose of protecting American Labor.

Id. at 1028 [Emphasis added]. See also, Production Tool Corp. v. Employment and Training Administration, Dept. of
Labor, 688 F. 2d 1161, 1168 (7th Cir. 1982) (“Congress enacted § 212(a)(14) to protect the domestic labor force from
competition and adverse working conditions as a result of foreign workers entering; the labor market”); Wang v. INS,
602 F.2d 211 (9th Cir. 1979); Mehta v. INS, 574 F. 2d. 701 (2d Cir. 1978); Silva v. Secretary of Labor, 518 F. 2d 301
(lst Cir. 1975).
Finally, the Immigration and Naturalization Service explicitly recognizes as the purpose of the INA the protection of
American workers:

The Constitution clearly permits the government to put conditions in the nature of employment restrictions on the entry
of aliens into the United States, as part of the nation's sovereign power to limit the entry of aliens. Congress exercised
this power by enacting the Immigration and Nationality Act which creates an elaborate scheme for classifying aliens.
The scheme was intended to protect American labor; it does so by imposing work-related preconditions, or conditions,
on all but a few carefully limited categories of aliens.

Brief for Appellant at 12, National Center for Immigrants Rights, Inc v. Immigration and Naturalization Service, No.
84-5504 (9th Cir.) (appeal of District Court granting of preliminary injunction in favor of appellees) [Emphasis added].
See, National Center for Immigrants Rights, Inc. v. Immigration and Naturalization Service, 743 F.2d 1365 (9th Cir.
1984).
By allowing the classes of aliens listed in 8 CFR 109.1(b) to receive work authorization, the INS is undermining one of
the purposes for which Congress enacted the INA: The protection of American jobs. The granting of work authorization
to deportable aliens and nonimmigrants not authorized by statute to work allows such aliens to compete directly with
American workers for jobs.[FN6] This is in direct conflict with the purpose for which the INA was enacted.
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Furthermore, both the INS and the Department of Labor have admitted that the “primary purpose of the work
authorization requirement is to monitor the nature and volume of jobs available within the United States which
aliens fill.” Memorandum of Amici Curiae United States Department of Labor and United States Immigration and
Naturalization Service at 17, Ibarra v. Texas Employment Commission, No. L-83-44-CA (E.D. Tex. 1986).

Yet, 8 CFR 109.1 does not contain any requirements that the INS determine whether the granting of work authorization
will adversely affect *39388  American labor or working conditions.[FN7] The INS admits that it does not keep statistics
on the number of aliens that are granted work authorization under 8 CFR 109.1(b). Letter from Alan C. Nelson,
Commissioner, INS to Roger Conner, Executive Director, FAIR (March 28, 1986) (discussing work authorization),
supra, n. 1. The INS is granting work authorization without knowing whether the aliens will be competing with American
workers for jobs, or whether such authorization is having the effect of lowering wages and working conditions.[FN8]
Thus, under the holding in Wang v. Immigration and Naturalization Service, 602 F.2d 211 (9th Cir. 1979), 8 CFR
109.1(b) is an unlawful regulation since it neither conforms with or furthers the purpose of the INA.

B. The Regulations as Promugated by the INS is an Ultra Vires Act
The INS claims the authority to grant work authorization to non-immigrants under Section 103 of the INA,[FN9] and
that Congress had acquiesced in the Attorney General's power to grant work authorization when it amended section
245(c)[FN10] of the INA.[FN11] 45 Fed. Reg. 19563 (1980).

Not only is 8 CFR 109.1(b) inconsistent with the INA, it was promulgated without proper statutory authorization by
Congress. 8 CFR 109.1(b) gives the Attorney General wide discretion to authorize aliens to engage in employment,
regardless of whether Congress has authorized employment for that class of alien.

However, in the House report accompanying Pub. L. 94-571 (which amended section 245(c)), Congress indicated that the
reason for enacting this provision was to “deter many nonimmigrants from violating the conditions of their admission
by obtaining unauthorized employment.” H.R. Rep. No. 1553, 94th Cong., 2d Sess., reprinted in 1976 U.S. Code, Cong.
& Admin. News 6073, 6084. There is no indication in the Report that Congress had recognized the power of the INS to
authorize any or all aliens to seek any and all types of employment in the U.S. Congress continued to allow only a few
classes of aliens to work. Congress would not have made such a dramatic shift in emphasis without comment.

A careful review of the language contained in the provisions in the INA that created the classes of aliens listed in 8 CFR
109.1(b),[FN12] along with their accompanying legislative history,[FN13] reveals no Congressional intent to allow these
classes of aliens to engage in employment while in the United States. There is no statutory authority for the classes of
aliens listed in 8 CFR 109.1(b) to engage in employment. Therefore, the regulation is contrary to the purpose of the INA,
and beyond INS's delegated authority.

The political branches of the federal government have plenary authority to establish and implement substantive and
procedural rules governing the admission of aliens to this country. Chae Chan Ping v. United States [Chinese Exclusion
Case], 130 U.S. 581, 609 (1889). This power lies in the first instance with Congress. United States ex rel. Knauff v.
Shaughnessy, 338 U.S. 537, 542 (1950). “Over no conceivable subject is the legislative power of Congress more complete.”
Oceanic Steam and Navigation Co. v. Stranahan, 214 U.S. 320 (1909).

Thus, it is up to Congress to decide which classes of aliens may be granted work authorization, not the INS. Lapina v.
Williams, 232 U.S. 78 (1914) ( “Congress . . . prescribe[s] the terms and conditions upon which [aliens] may enter and
remain in this country.”) If Congress wanted the aliens listed in 8 CFR 109.1(b) to engage in employment, it would have
passed legislation allowing it. I.N.S v. Phinpathya, 464 U.S. 183, 196 (1984) (“Congress designs the immigration laws,
and it is up to Congress to temper the laws' rigidity”).
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The INS must comply with the grant of statutory authority given it. Lloyd Sabaudo Societa Anonima Per Azioni v.
Elting, 287 U.S. 329, 335 (1932). There is no support in the INA for the granting of work authorization to those aliens
listed in 8 CFR § 109.1(b). The INS has promulgated a regulation that is beyond its delegated authority. Therefore, the
regulation promulgated in 8 CFR 109.1(b) is unlawful and should be rescinded, or amended to include only those aliens
who have been authorized by Congress *39389  to be engaged in employment in the United States.

C. The Regulation Undermines the Labor Certification Provision
Congress enacted section 212(a)(14) to protect American jobs and working conditions. 8 CFR 109.1(b) allows an alien
effectively to circumvent the labor certification provisions of section 212(a)(14) of the INA, 8 U.S.C. 1182(a)(14). The
relevant language of section 212(a)(14) states:

Aliens seeking to enter the United States, for the purpose of performing skilled or unskilled labor, [are ineligible to
receive visas and are excluded from admission to the United States], unless the Secretary of Labor has determined and
certified to the Secretary of State and the Attorney General that (A) there are not sufficient workers who are able, willing,
qualified . . . and available at the time of application for a visa and admission to the United States and at the place where
the alien is to perform such skilled or unskilled labor, and (B) the employment of such aliens will not adversely affect the
wages and working conditions of the workers in the United States similarly employed.

The language of the statute is clear. Aliens may not enter the United States to work if they would compete directly with
Americans for jobs or would adversely affect Americans' wages and working conditions. Nor may an alien already here
adjust status on the basis of needed skills if they would take jobs away from Americans.

The Secretary of Labor is responsible for certifying to the Attorney General that there is a shortage of workers to perform
certain jobs and that the employment of an alien will not adversely affect wages and working conditions. 20 CFR 656.1(a).
The burden of proof is on the alien to obtain his labor certification. 20 CFR 656.2(b). The Secretary of Labor has set
up two schedules:

Schedule A, which lists occupations for which an alien may apply for labor certification due to insufficient numbers of
American workers or lack of adverse effects on wages and working conditions, 20 CFR 656.10; and

Schedule B, which lists occupations that have an ample supply of American workers and for which employment of aliens
could adversely affect wages and working condition, 20 CFR 656.11.

There is an elaborate mechanism to implement section 212(a)(14) of the INA involving the INS, the Department of Labor
and the Department of State. Allowing statutorily unauthorized aliens to apply for and receive work authorization allows
aliens who might otherwise have been turned down for admission to the United States to perform skilled or unskilled
labor to circumvent the labor certification process.

For example, an alien who was previously not allowed to enter the U.S. to perform labor listed on Schedule B could
simply enter the United States as a visitor for pleasure, overstay his visa, and apply for suspension of deportation or
voluntary departure. The alien would receive work authorization until deportation or voluntary departure. Hence, the
alien has effectively thwarted the labor certification provisions. The alien has come here for the purpose of employment
without being certified by the Department of Labor.

Since the INS does not determine, in granting work authorization, whether the alien's employment will compete with
citizens and resident aliens, the alien may be directly competing with Americans for a job which has an ample supply of
American workers. Congress wanted to protect American labor through the labor certification process. 8 CFR 109.1(b)
negates congressional intent.
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International Union of Bricklayers and Allied Craftsmen v. Meese, 616 F.Supp. 1387 (N.D. Cal. 1985) (Bricklayers II;
See also, International Union of Bricklayers and Allied Craftsmen v. Meese, 761 F.2d 798 (D.C. Cir. 1985) (Bricklayers
I)), presented a similar problem. In Bricklayers II, a union challenged an INS “Operating Instruction” (OI) issuing visas
to foreign laborers.[FN14] The union claimed that the OI in question violated the INA because it was inconsistent with
specific provisions and the legislative intent of the Act.[FN15]

The court, in finding for the union, said the OI contravened the language of the two provisions by “[authorizing] the
issuance of a B-1 visa to an alien coming to this country to perform skilled or unskilled labor.” The court further
explained:

More importantly, the Operations Instruction authorizes the issuance of a nonimmigrant visa to a person performing
skilled or unskilled labor, though qualified Americans may be available to perform the work involved. The Operations
Instruction therefore lacks the safeguards contained in section 101(a)(15)(H)(ii) of the Act . . .

Id., at 1399.
8 CFR 109.1(b) suffers the same problems as the OI in Bricklayers II. The regulation allows aliens granted work
authorization to compete with American workers for jobs. Furthermore, the safeguards that section 212(a)(14) of the
INA provides to protect American workers and working conditions from the adverse affects of incoming foreign labor
are not present in 8 CFR 109.1(b), which covers only aliens applying for work authorization in this country.

The court in Bricklayers stated, after a careful review of the legislative history of the INA:

The foregoing legislative history demonstrates that one of Congress' central purposes in the Act was the protection of
American labor. . . . Thus, to the extent that the INS Operations Instruction 214.2(b)(5) permits aliens to circumvent
the restrictions enacted by Congress [in sections 101(a)(15)(B) and 101(a)(15)(H)(ii)], the Operations Instruction is
inconsistent with both the language and the legislative intent of the Act.

Id., at 1401.
8 CFR 109.1(b) allows aliens who have been denied entry to the U.S. to perform skilled or unskilled labor the possibility
of circumventing section 212(a)(14) of the INA. These aliens could enter the country on a nonimmigrant visa or without
inspection and later apply for work authorization. Following the holding in Bricklayers, a regulation that is both contrary
to the language of the Act, in this case section 212(a)(14), and the legislative intent of the Act, must be withdrawn.

V. Petition
Now, therefore, because the INS has promulgated a regulation, *39390  8 CFR 109.1(b), that is inconsistent with the
purpose of the INA, undermines the labor certification provisions of section 212(a)(14) of the INA, and grants work
authorization to aliens who have not been authorized by Congress to be allowed to seek employment in this country,
FAIR respectfully requests that the Immigration and Naturalization Service: Rescind 8 CFR 109.1(b).

Daniel A. Stein,

Barnaby W. Zall,

1424 Sixteenth St. NW.

Washington, DC 20036
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(202) 328-7004
Attorneys for the Federation for American Immigration Reform.

[FR Doc. 86-24329 Filed 10-27-86; 8:45 am]

BILLING CODE 4410-10-M

Footnotes
1 44 FR 43480 (1979); See also Letter from Alan C. Nelson, Commissioner, INS to Roger Conner, Executive Director, FAIR

(March 28, 1986), attached as Appendix A.
FN2 44 FR 43480 (1979).
FN3 Infra, n. 10.

4 When the INS first proposed a rule to codify the procedures and criteria for the grant of employment authorization to aliens
in the United States, it published a notice of its proposed rule in the Federal Register. 44 Fed. Reg. 43480 (1979). The INS
explained its authority to issue the rule as follows:
The Attorney General's authority to grant employment authorization stems from section 103(a) of the Immigration and
Naturalization Act which authorizes him to establish regulations, issue instructions, and perform any actions necessary for
the implementation and administration of the Act.

5 See, H.R. Rep. No. 1015, 65th Cong., 3d Sess. at 8 (1919); H.R. Rep. No. 4, 67th Cong., 1st Sess. at 3 (1921), accompanying
the Quota Act of 1921 (42 Stat. 5); H.R. Rep. N. 1621 67th Cong., 4th Sess. at 23-27 (1923); H.R. Rep. No. 176, 68th Cong.,
1st Sess. at 15-17 (1924); H.R. Rep. No. 350, 68th Cong., 1st Sess. at 21-23 (1924), accompanying H.R. 7995, which was
enacted as the Immigration Act of 1924 (43 Stat. 153).

6 There have been no guidelines promulgated by the INS to determine whether a grant of work authorization to these aliens
would adversely affect the wages or working conditions of local citizens or legal aliens. The closest the INS comes to an
attempt to protect American labor and labor conditions is in 8 CFR 103.6(a)(iii). This regulation provides a list of factors to be
considered in the imposition of the bond condition barring unauthorized employment. The first factor calls for “Safeguarding
employment opportunities for United States citizens and legal resident aliens;” and the second factor is the “impact on and
dislocation of American workers by alien's employment.” However, the factors listed in 8 CFR 103.6(a)(iii) are only to be
considered in connection with the imposition of the bond condition barring unauthorized employment on an appearance
and delivery bond. There is no language in either 8 CFR 103.6(a)(iii) or 109.1 that states that these factors are to apply in
determining whether an alien is granted work authorization, with the exception of 8 CFR 109.1(b)(8).

7 The only provision that provides for such a determination is in section 212(a)(14) of the INA, the labor certification provision.
This section calls on the Secretary of Labor to determine and certify that there are not sufficient workers available in the
occupation the alien wishes to perform. The labor certification provision does not apply to nonimmigrants seeking work
authorization under 8 CFR 109.1, but to aliens who are seeking to enter the U.S. to perform skilled or unskilled labor. See
section 212(a)(14) of the INA, 8 U.S.C. 1182(a)(14).
FN8 Many scholars and the Supreme Court have recognized that the employment of illegal immigrants results in depressed
wages and working conditions for American workers, especially lowskilled workers.
The Supreme Court has recognized the effect that employment of illegal aliens has on the domestic work force:
Employment of illegal aliens in times of high unemployment deprives citizens and legally admitted aliens of jobs; acceptance by
illegal aliens of jobs on substandard terms as to wages and working conditions can seriously depress wage scales and working
conditions of citizens and legally admitted aliens; and employment of illegal aliens under such conditions can diminish the
effectiveness of labor unions.
De Canas v. Bica, 424 U.S. 351, 356 (1976). See also, Sure-Tan, Inc. v. National Labor Relations Board, —— U.S. ——,
104 S.Ct. 2803, 2810 (1984).
See also North, Testimony before the Select Commission on Immigration and Refugee Policy (The presence of undocumented
workers depresses the labor market, resulting in depressed wages and working conditions for people they compete with);
Teitelbaum, Immigration, Refugees and American Business, National Chamber Foundation (1984) (Principal losers due
to illegal immigration are those domestic workers with labor market characteristics similar to the illegal immigrants, i.e.
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youths, women, disadvantage American minorities); Immigration Reform and Control Act: Hearings before the Subcomm. on
Immigration, Refugees, and International Law of the House Comm. on the Judiciary, 98th Cong., 1st Sess. (1983) (Statement
of Robert W. Searby, Deputy Under Secretary of Labor for International Labor Affairs) (The Department of Labor support
of employer sanctions as best way to protect low-skilled American and legal immigrant workers from competition with
undocumented aliens).

9 Supra, n. 4 and accompanying text.
FN10 Section 245(c) of the INA states:
The provisions of this section [adjustment of status of nonimmigrants to permanent residents] shall not be applicable to . . .
(2) an alien (other than an immediate relative as defined in section 201(b)) who hereafter continues in or accepts unauthorized
employment prior to filing an application for adjustment of status.
FN11 In the commentary to the proposed rule, the INS explained Congress' acquiescence in the granting of work authorization
to aliens as follows:
The authority of the Attorney General to authorize employment of aliens in the United States as a necessary incident of his
authority to administer the Act was specifically recognized by the Congress in the enactment of section 6 of Pub. L. 95-571.
That provision amended section 245(c) of the Act to bar from adjustment of status any alien (other than an immediate relative
of a United States citizen) who after January 1, 1977 engages in unauthorized employment prior to filing an application for
adjustment of status.
45 Fed. Reg. 19563 (1980) [Emphasis added].

12 See, Section 214(a), 208(a), 245, 244(a) and (e), 236, 237, 241, 242 of the INA.
FN13 See, Section 208 of the INA, 8 U.S.C. 1158, along with S. Rep. No. 256, 96th Cong., 2nd Sess., reprinted in 1980 U.S.
Code Cong. & Ad. News 141, 156 and H. Conf. Rep. No. 781, 96th Cong., 2nd Sess., reprinted in 1980 U.S. Code Cong. &
Ad. News 160, 161; Section 214 of the INA, 8 U.S.C. 1184, along with H. Rep. No. 851, 91st Cong., 2nd Sess., reprinted in
1970 U.S. Code Cong. & Ad. News 2750, 2757; Section 245 of the INA, 8 U.S.C. 1255, along with S. Rep. No. 2133, 85th
Cong., 2nd Sess., reprinted in 1958 U.S. Code Cong. & Ad. News 3698, S. Rep. No. 748, 89th Cong., lst Sess., reprinted in
1965 U.S. Code Cong. & Ad. News 3328, 3343, H. Conf. Rep. No. 1101, 89th Cong., lst Sess., reprinted in 1965 U.S. Code
Cong. & Ad. News 3353, 3354, H. Rep. No. 1553, 94th Cong., 2nd Sess., reprinted in 1976 U.S. Code Cong. & Ad. News
6073, 6084, and H. Rep. No. 264, 97th Cong., lst Sess., reprinted in 1981 U.S. Code Cong. & Ad. News 2577.
The legislative history accompanying the 1952 Immigration and Nationality Act applies to each of the above Sections as well
as to Section 244 of the INA, 8 U.S.C. 1152. See, H. Rep. No. 1365, 65th Cong., 2nd Sess., reprinted in 1952 U.S. Code Cong.
& Ad. News 1653, and H. Conf. Rep. No. 2096, 65th Cong., 2nd Sess., reprinted in 1952 U.S. Code Cong. & Ad. News 1753.

14 INS Operating Instruction 214.2(b)(5) provided that an alien may be classified as a “temporary visitor for business”
nonimmigrant if the alien: Is to receive no salary or other remuneration from a United States source (other than an expense
allowance or other reimbursement for expenses incidental to the temporary stay) . . . (and is) coming to install, service, or
repair commercial or industrial equipment or machinery purchased from a company outside the U.S. or to train U.S. workers
to perform such service . . .
OI 214.2(b)(5) allows foreign laborers to circumvent the labor certification provisions of the INA. The usual procedure for
aliens coming to perform skilled or unskilled labor is to apply for a H-2 visa, or “temporary worker” visa. However, in order
to receive an H-2 visa, the petitioning employer must apply for labor certification from the Secretary of Labor. Aliens applying
for a “temporary visitor for business” visa (B-1), on the other hand, do not have to seek labor certification.
FN15 Sections 101(a)(15)(B), which defines a temporary visitor for business as: An alien (other than one coming for the
purpose of study or of performing skilled or unskilled labor or as a representative of foreign press, radio, film or other foreign
information media coming to engage in such vocation) having a residence in a foreign country which he has no intention of
abandoning and who is visiting the United States temporarily for business . . .
and Section 101(a)(15)(H)(ii), which defines a temporary worker nonimmigrant as: An alien having a residence in a foreign
country which he has no intention of abandoning . . . (and ) who is coming temporarily to the United States to perform
temporary services or labor, if unemployed persons capable of performing such service or labor cannot be found in this
country . . .
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

BROWNSVILLE DIVISION

STATE OF TEXAS, et al.,

Plaintiffs

§
§
§
§
§
§
§
§
§
§
§
§
§

vs.

UNITED STATES OF AMERICA, et al.,

Defendants,

KARLA PEREZ, et al.,

Defendants-Intervenors.

CIVIL ACTION NO. 1:18-cv-00068

[PROPOSED] ORDER

On considering the unopposed motion of 114 Companies and Associations for leave to

file a brief as amici curiae in support of defendants-intervenors and in opposition to plaintiffs’

motion for a preliminary injunction, and the lack of any opposition thereto, the Court holds that

the motion should be granted. For the foregoing reasons, it is hereby

ORDERED that the Motion for Leave to File is GRANTED; and it is

FURTHER ORDERED that the Clerk is directed to file the Brief submitted with the

Motion for Leave to File.

Dated: , 2018

Hon. Andrew S. Hanen
United States District Judge
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